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INTRODUCTION

The UN Declaration on the Rights of Indigenous Peoples (UNDRIP),1 and Convention concerning the
Protection of the World Cultural and Natural Heritage (World Heritage Convention),2 have recalibrated
their respective fields of international *I.J.C.P. 246 law--namely, human rights and cultural heritage
law. Adopted a decade ago and unanimously affirmed in 2014 by the UN General Assembly,3 the
UNDRIP embodies the application and realization of international human rights norms to the needs
and concerns of Indigenous peoples and individuals. While the World Heritage Convention, adopted
45 years ago, with its near universal uptake by states, is the flagship treaty for the protection of
cultural heritage of the United Nations Educational, Scientific and Cultural Organization (UNESCO).
Indigenous peoples' emphasis on protecting their cultural heritage (including land) through a human
rights-based approach reveals the synergies and conflicts of these two instruments. The ensuing
focus on the implementation of their right to participate effectively in decision-making and related
centrality of free, prior, and informed consent (FPIC) is promoting a confluence of these two legal
regimes. These efforts also represent a challenge to how states and state-dominated international
organizations have engaged in the protection of cultural heritage and human rights at the national and
international level and are most pronounced as such protection relates to land.

World heritage sites have become focal points for contestation over land between Indigenous peoples
and states parties to the World Heritage Convention. Despite unsuccessful calls for an audit of the
World Heritage List, it remains conspicuously silent concerning sites being inscribed that are on
Indigenous peoples' territories.4 UNESCO and its instruments for the protection of cultural heritage,
including the World Heritage Convention, are considered international norms and standards that
"provide for the protection of Indigenous peoples."5 Indigenous representatives have repeatedly
emphasized the need for the organization to fulfill its mandate on human rights as it relates to
Indigenous peoples and their cultures. This critique has been particularly pronounced and sustained
with respect to the World Heritage Convention and the workings of the World Heritage Committee
(WHC).
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One example is the wet tropical rainforests of northeast Australia that were inscribed on the World
Heritage List in 1988 (Wet Tropic Rainforest site).6 The Australian government had from the outset
referred to cultural heritage--that is, the "extant Aboriginal rainforest culture. Aboriginal occupation
dates back at least 40,000 years" as a leading justification for designation as a world heritage site.7

The International Union for the Conservation of Nature's (IUCN) report to the WHC, as its advisory
body, observed that Indigenous peoples in the area were "the oldest rainforest culture in the world."8

Yet this site was recognized to be of "outstanding universal importance" and inscribed on the World
Heritage List because of its *I.J.C.P. 247 natural, rather than cultural, significance.9 The nomination
predated changes to the World Heritage Convention's Guidelines for the Implementation of the World
Heritage Convention (Operational Guidelines), which permitted the inclusion of cultural landscapes.10

Indigenous peoples have indicated that they "wish to have the property recognized as a living cultural
landscape."11 Yet, 25 years after its original inscription and despite early recognition of its similarity
with other world heritage sites in Australia, like Uluru-Kata Tjuta National Park and Kakadu National
Park, this world heritage site remains listed for its natural attributes alone.

The UNDRIP adopted by the UN General Assembly (UNGA) in 2007 reinforces that international
human rights norms apply equally to Indigenous peoples. How this may be realized in the cultural
field is outlined in the Declaration and unpacked by UN bodies charged with implementing it and
promoting Indigenous concerns generally. They emphasize effective Indigenous participation in
decision-making processes and the centrality of FPIC. Unsurprisingly, these efforts are a challenge to
how states and state-dominated international organizations have engaged in the protection of cultural
heritage and cultural human rights at the national and international level. At its most benign,
Indigenous peoples reveal the limitations to the present-day promotion of diversity and pluralism; at
its starkest, they highlight how the dynamics of colonialism (including assimilation and integration)
have continued unabated for many Indigenous peoples. In 1988, the state of Queensland (where the
Wet Tropic Rainforest site is located) listed the traditional lands of the Wik people as a national park
to prevent their purchase of these lands from a private company.12 In 2018, the UN Permanent Forum
on Indigenous Issues (UNPFII) conveyed its concern that "conservation programs based on excluding
human beings from the environment have had a negative consequences on the rights of indigenous
peoples through forced evictions and other harms."13

This challenge from Indigenous peoples concerning the protection of culture and cultural heritage is
most pronounced as it relates to land. The four member states that originally voted against the
UNDRIP in 2007--namely, Australia, Canada, New Zealand, and the United States--were motivated
by a fear of Indigenous land claims and the exercise of the right to self-determination as a call for
secession.14 This trepidation extends beyond land to other "property" including intellectual and cultural
property.15 With respect to the Wet Tropic Rainforest *I.J.C.P. 248 site, the Australian government
acknowledged that 80 percent of the area was potentially claimable under the Native Title Act 1993,
with 16 claims lodged with the national Native Title Tribunal covering 32 percent of the world heritage
area in 2002.16 Despite its significance to Indigenous peoples, the IUCN noted that the local
Indigenous communities' views or consent had not been sought or represented in regard to the
nomination.17

It is therefore telling that another objection to the UNDRIP by all four states that voted against it was
the creation of what they defined as a "special class" of citizens with respect to the Indigenous
peoples being consulted in regard to the decision-making that impacts upon them.18 UN Special
Rapporteur James Anaya noted that the Declaration does not bestow special rights, but he affirmed
that the human rights instruments are also applicable to Indigenous peoples, thereby "repairing the
ongoing consequences of the historical denial of the right to self-determination and other basic human
rights."19 Indigenous peoples have always maintained that their nations have their own political,
economic, social, and cultural structures and practice their own laws and customs. Their claims at the
international level with respect to the protection of their cultural identity and heritage fundamentally
challenge the dominant interpretation of colonialism and decolonization.

Through their emphasis on the significance of their identity, cultural heritage, and development,
Indigenous peoples have exposed the ongoing impact of foreign occupation and assimilation and the
incomplete nature of decolonization. For them, self-determination is not the assimilation of the formal
criteria of statehood but, rather, the recognition of, and respect for, their existing modes and practices
of organizations that predate colonial occupation and that have adapted since that time. This
recognition and respect is vital for their survival as peoples and the promotion of diversity for the
benefit of all humanity. As Vine Deloria Jr has noted, Indigenous sovereignty "consist[s] more of a
continued cultural integrity than of political powers and to the degree that a nation loses its sense of
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cultural integrity, to that degree it suffers a loss of sovereignty."20

This article focuses on Indigenous peoples' decades-long campaign for effective participation in
decision-making concerning the protection of their cultural heritage (and related human rights) at the
international level and its transformational impact on international law and international institutions,
with a particular emphasis on the World Heritage Convention. First, there is an overview of *I.J.C.P.
249 Indigenous peoples' interventions at the international level following World War II, which
confronted the ongoing exclusion and silences typified by the negotiation and adoption of the World
Heritage Convention. Next, there is an examination of the framing of cultural heritage protection
through Indigenous peoples' efforts in the realization of the UNDRIP, the Principles and Guidelines for
the Protection of the Heritage of Indigenous Peoples (Draft Guidelines), and the proposed World
Heritage Indigenous Peoples' Council of Experts (WHIPCOE).21 Finally, oversight of the
implementation of the UNDRIP by the United Nations's (UN) three mechanisms on Indigenous
peoples' rights and issues, particularly as they relate to cultural heritage and the workings of
UNESCO and the WHC, is considered.

Much is made of the internalization of the colonizer's tropes when Indigenous peoples and others
engage with international law and international organizations. However, while there is always this
possibility, it is important to acknowledge and understand Indigenous peoples' agency and utilization
of these key concepts and principles for their own ends and by pushing the existing boundaries and
limitations of the discipline and its institutions. By pressing for their effective participation in the
protection and control of their heritage, within states and internationally, Indigenous peoples are
rendering international law's shortcomings manifest, pushing it to be more internally consistent in its
interpretation and application, and challenging international organizations to operate in line with their
stated objectives.

CONFRONTING EXCLUSION: EARLY INTERVENTIONS BEFORE THE UN AND
UNESCO

The story of Indigenous peoples during the earliest years of the UN was one of deliberate exclusion
and correlating silences in international law as it developed in this period. Nonetheless, Indigenous
peoples' interventions highlighted their commitment to organize at the supranational level despite the
state-centric nature of the new intergovernmental organization and its agencies, like UNESCO.22 They
also set out core themes that resonant to date--namely, a human rights-based approach to the
protection of cultural heritage and the centrality of the right to self-determination. While the UN
Charter has limited formal membership to states, it has provided other modes of participation by
non-state actors in its deliberative processes.23 The Economic and Social Council (ECOSOC), the UN
body responsible for the adoption of human rights instruments and establishing bodies for their
oversight, provides consultative status to non-governmental *I.J.C.P. 250 organizations (NGO).24

This avenue has been utilized by Indigenous organizations to articulate Indigenous peoples' claims
with respect to the right to self-determination, human rights (especially cultural rights), and the
protection of their cultural heritage before UN human rights bodies (and regional organizations).25 This
strategy proved vital in elaborating human rights treaty obligations and customary international law
generally in regard to Indigenous peoples that would underpin the drafting of the UNDRIP.26

By the 1970s, Indigenous peoples were increasingly asserting their international presence,
transnational networks, and multilateral efforts through direct interventions before international and
regional intergovernmental organizations and hosting their own international conferences.27

Successive conferences laid out the tenets of Indigenous peoples' mode of articulating their claims
during this era. The first International Conference of Indigenous Peoples was held in 1975 and
approved the Charter of the World Council of Indigenous Peoples (WCIP), which had NGO status at
the UN.28 The Declaration of its Second Conference in 1977 covered recognition of Indigenous
representation and participation and the right to maintain culture, language, and tradition. It called on
the WCIP to become a UN member representing Indigenous peoples without interference from
governments.29

By articulating their claims in terms of human rights and fundamental freedoms, which is a primary
objective contained in the UN Charter, Indigenous peoples gradually chipped away at the dominance
of states and the lacunae they had created in international law to evade criticism of assimilationist and
integrationist policies and practices towards Indigenous peoples within their borders.30 Accordingly,
the San Jose# Declaration, which was adopted in 1981 by a UNESCO meeting of experts on
ethnocide and ethno-development, including Indigenous representatives, emphasized equal
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enjoyment, individually and collectively, of all human rights and fundamental freedoms by Indigenous
peoples.31 This Declaration included the right to self-determination by "strengthening the independent
decision-making capacity of a culturally distinct society to direct its own development and exercise
self-determination."32 It called on the UN, its agencies, and member states to implement the
Declaration in full. These efforts laid out the *I.J.C.P. 251 tenets of the priorities of Indigenous
peoples that would be pursued in subsequent codification efforts and realized in the UNDRIP, a
quarter of a century later.

Drafted and negotiated during the late 1960s and early 1970s, the World Heritage Convention
embodies two concerns of Indigenous peoples during this period. The Convention is designed to
protect "world" heritage of universal importance to all humanity. UNESCO's Director-General Rene#
Maheu observed prior to its adoption in 1972 that the draft convention was based on a principle that
"the cultural and natural heritage belongs to mankind as a whole, which means that it lies outside the
proprietorship of States while remaining within the framework of their sovereignty" and protected by "a
form of international co-operation."33 The travaux preparatoires reveal the fraught negotiations
between various UN bodies (UNESCO and the UN Conference on the Human Environment), NGOs
(IUCN), and countries (especially the United States) that were vying to promote the adoption of a
multilateral instrument that would extend international protection, through international cooperation
with the territorial state, to endangered cultural and natural sites.34 While Indigenous peoples promote
the recognition that their cultures "are part of the cultural heritage of mankind,"35 they categorically
reject the interpretation by some states that their cultural heritage (whether on the World Heritage List
or not) forms part of the common heritage of mankind (or common domain)--that is, to be enjoyed and
exploited by all humanity and, therefore, beyond the control of the relevant Indigenous peoples.36 As
Maheu has explained, the manner in which the term is used in the WHC is intended to invoke the
responsibility of the international community, in addition to that of the relevant state party on whose
territory the listed property is located, to ensure its protection. It is reminiscent of Indigenous peoples'
strategy of invoking international human rights obligations, thereby seeking the protection of the
international community, beyond the purview of the relevant state party.

There is no evidence on the face of the travaux or the final text of the World Heritage Convention that
Indigenous peoples participated in its drafting and negotiation, either as part of the state delegations,
experts, or NGOs. This is reflected in the definition of heritage to be considered for protection. While
the earliest drafts of the Convention covered mixed properties--that is, "the combined work of nature
and man," it ended up deferring to their scientific importance ("outstanding universal value from the
historical, aesthetic, ethnological or anthropological point of view").37 This designation is
distinguishable from the term "landscape," which *I.J.C.P. 252 was dropped from the final text.38 The
term "landscape" re-emerged three decades later with the amendment of the Operational Guidelines,
which enabled "cultural landscapes" to be inscribed on the World Heritage List. This dissolution of the
division between natural and cultural elements of a site more closely aligned with Indigenous peoples'
ways of understanding cultural heritage and facilitated their engagement with the Convention. While
the travaux reveal that there was a clear understanding of the importance of ensuring the participation
of local authorities in the protection of a site, this concern does not appear in the final text of the
World Heritage Convention. Instead, as explained below, Indigenous representatives continue to
campaign for active participation in the nomination, listing, and management of world heritage sites.39

TOWARDS CODIFICATION: THE UNDRIP, THE DRAFT GUIDELINES, AND WHIPCOE

The UN gradually addressed the exclusion of Indigenous peoples through its mandates on human
rights and racial discrimination. The Working Group on Indigenous Populations (WGIP), which was
established by ECOSOC in 1982, became Indigenous peoples' locus within the international
organization.40 ECOSOC facilitated unprecedented participation by Indigenous representatives and
representative organizations in the WGIP's work.41 From the outset, the Working Group flagged two
priorities: defining the rights of Indigenous peoples and developing a set of principles and guidelines
that would cover the protection of Indigenous heritage. There was significant cross-fertilization
between the two initiatives. Several provisions contained in the Declaration specifically cover cultural
heritage and participation in decision-making. Conversely, the Draft Guidelines, which are yet to be
adopted, have elaborated the related provisions in the UNDRIP by distilling state practice and existing
human rights jurisprudence. As they worked for a dedicated human rights instrument, Indigenous
peoples began to press for effective representation before the WHC and participation in the
nomination and management of properties on the World Heritage List.
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UNDRIP

Despite its lengthy and tortuous gestation until its adoption by the UNGA in 2007, the UNDRIP
reaffirms the application of existing human rights norms to Indigenous peoples and individuals and
extrapolates them to better address their issues and concerns. Although it is non-binding on its face, it
is important to note that human *I.J.C.P. 253 rights tribunals and academics have pointed out that a
number of the Declaration's provisions covering cultural rights and cultural heritage reflect customary
international law and therefore are binding.42 The right to self-determination is viewed as the
foundational right,43 which defines and informs all other rights contained in the UNDRIP, including
cultural rights.44 The operationalization of this right as it relates to Indigenous peoples' enjoyment of
cultural rights and the protection of their cultural heritage has been defined to include the right to
control (Article 31), to consultation and participation in decision-making that affects Indigenous
peoples (Article 18), and to FPIC (Article 19).45 The International Convention on the Elimination of All
Forms of Racial Discrimination (ICERD),46 and Article 27 of the International Covenant on Civil and
Political Rights (ICCPR),47 have been important vehicles for Indigenous peoples' efforts to protect
their collective identities and cultural heritage. Consequently, the resulting jurisprudence is significant
for interpreting relevant UNDRIP provisions.48 The Human Rights Committee has stated that Article
27 of the ICCPR gives rise to specific positive obligations on states parties to ensure the "survival and
continued development of the cultural, religious and social identity" of the group and "thus enrich[es]
the fabric of the society as a whole."49 It has indicated that these positive measures include "the
effective participation of members" of the group "in decisions which affect them" and includes their
FPIC.50 Likewise, the Committee on the Elimination of Racial Discrimination's General
Recommendation no. XXIII (1997) provides similar guidance when distilling its own jurisprudence and
referencing the draft UNDRIP.51 However, certain settler states have viewed these obligations as an
interference with third party property rights.52 Special Rapporteur Anaya has rejected any
characterization of FPIC as a "veto" mechanism,53 noting that it is contrary to the "spirit or *I.J.C.P.
254 character of the principles of consultation and consent" developed in international human rights
law and reflected in the Declaration.54

Draft Guidelines

Indigenous representatives had consistently emphasized the importance and urgency of protecting
their cultural heritage before the WGIP.55 The Working Group's efforts on the Draft Guidelines
proceeded simultaneously with the drafting of the UNDRIP. Erica-Irene Daes, charged with drafting
them, rejected the argument that this initiative should be suspended until after the Declaration's
adoption.56 She observed that the Declaration's provisions on cultural heritage were "very general"
and maintained that the Draft Guidelines would enable the implementation of the fundamental right of
Indigenous peoples to protect their cultural heritage.57 She also noted that pursuant to existing
instruments, states were already required to facilitate Indigenous peoples' participation at the national
and international levels in this regard.58

Indeed, the WGIP's work reflected contemporaneous declarations adopted by Indigenous peoples
that reaffirmed the nexus between international human rights law and the effective protection of
cultural heritage and the centrality of the right to self-determination.59 These declarations noted that
cultural loss that had been quarantined as "internal, domestic problem within national states" had to
be addressed by the UN,60 which, in turn, needed to strengthen Indigenous peoples' participation in its
fora so that "their views are fairly represented."61 These themes were also reflected in the multilateral
hard and soft law initiatives that were developed by international organizations, with the involvement
of Indigenous representatives.62 Accordingly, Agenda 21 of the 1992 UN Conference on Environment
and Development urged states to adopt and strengthen legal instruments for the protection of
Indigenous heritage and urged international organizations to seek the *I.J.C.P. 255 "active
participation" of Indigenous peoples by developing procedures to incorporate Indigenous viewpoints
and strategies in the formulation and implementation of policies and programs.63

The Draft Guidelines were presented to the Commission on Human Rights in 1995.64 They reaffirm
that the protection of Indigenous peoples' heritage can only be effective if it is based on the principle
of self-determination and that they are the "primary guardians and interpreters" of their cultures.65 In
addition, they stated that there must be international recognition that Indigenous peoples' ownership
and custodianship of their heritage is "collective, permanent and inalienable" and that transmission
can only occur according to their own laws and customs.66 Effective consultation and participation of
Indigenous peoples in decision-making that affects their cultural heritage underpins this principle.
Where there is a dispute over the custody or use of Indigenous peoples' heritage, courts and tribunals
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should follow the advice of the elders recognized by the relevant community or those with knowledge
of its laws and customs.67 The response of governments and UN agencies to the Draft Guidelines
questioned the reversibility of consent and retroactivity, mirroring concern about third party rights
raised with respect to the UNDRIP.68 In reply, Daes emphasized that the Draft Guidelines focused
scrutiny on consent and established a "presumption against the extinguishing the rights of Indigenous
peoples."69

The Draft Guidelines remained in abeyance for a decade, until the WGIP requested a review be
prepared by Yozo Yokoto and the Saami Council.70 They found that there had been an elevated level
of activity in regard to the protection of Indigenous peoples' cultural heritage, with a proliferation,
rather than a streamlining, of approaches by the UN and its agencies.71 They recommended that, until
the guidelines were adopted, the UN should collaborate with Indigenous *I.J.C.P. 256
representatives to coordinate the work of its agencies and relevant treaty bodies.72 Their subsequent
Draft Guidelines called on existing international instruments on cultural and natural heritage to be
"supplemented" by such a human rights-based approach. They expanded upon the right to
self-determination in the protection of cultural heritage and provided guidance on its application.73

Importantly, they provide that where domestic laws affect the culture of the Indigenous peoples, FPIC
must be obtained of those persons authorized to represent them under their customary law.74

Indigenous representatives pressed for the finalization and adoption of the guidelines on cultural
heritage,75 but this has not occurred to date.

The Draft Guidelines were one of the last activities of the WGIP. With the dissolution of the
Commission on Human Rights and its replacement with the Human Rights Council, the Working
Group established under its auspices was eventually replaced by the Expert Mechanism on Rights of
Indigenous Peoples (EMRIP) and the UNPFII. Their work in the field of protection of cultural heritage
of Indigenous peoples is discussed below.76

UNESCO, the WHC, and WHIPCOE

UNESCO, as the UN's culture agency, became a focus of Indigenous peoples' concerns in the late
twentieth century. Prior to the adoption of the UNDRIP, the UNGA had urged the UNESCO to
establish mechanisms to allow Indigenous peoples to participate effectively in its work, including the
nomination of world heritage sites and other programs relevant to their people.77 Article 41 of the
UNDRIP calls on UN bodies and specialized agencies, like UNESCO, to develop ways and means of
ensuring the participation of Indigenous peoples in decisions that affect them.78 Director-General
Koi#chiro Matsuura had welcomed the adoption of the Declaration as a "milestone" for Indigenous
peoples, saying it would be an important "reference point" for UNESCO "in designing and
implementing programmes with and for Indigenous people."79

In responding to the Draft Guidelines, Indigenous representatives argued that the UNESCO
conventions covering cultural heritage--in particular, the World Heritage Convention--be referenced as
"part of the human rights standards."80 However, an international expert workshop held to mark the
fortieth anniversary of the Convention expressed concern about "chronic, persistent human rights
violations" suffered *I.J.C.P. 257 by Indigenous peoples with "the establishment and management of
protected areas," including those on the World Heritage List.81 UNESCO made no formal response.
However, its General Conference has repeatedly reaffirmed the objective contained in UNESCO's
Constitution of protecting and promoting human rights and its commitment to implementing it across
its programs and activities. While the World Heritage framework is closely entwined with UNESCO,
with a Secretariat provided by the organization, it is important to recall that it is an autonomous
treaty-based regime. Nonetheless, the implementation of this commitment remains stalled, including
with respect to the World Heritage Convention.

The revision of the WHC's Operational Guidelines to encompass "cultural landscapes" and "living
traditions" in the selection criteria served as a means of acknowledging the relationship between
Indigenous peoples and sites on the World Heritage List.82 It became an important avenue for raising
Indigenous peoples' concerns relating to human rights and access to cultural heritage--in particular,
land. It aided the Mirarr people in challenging the Australian federal government's approved
expansion of a uranium mine in the World Heritage-listed Kakadu National Park. Their actions
exposed the limitations of the World Heritage Convention in regard to the requirements on states
parties to consult Indigenous (and local) communities and their participation in decision-making
processes. A report prepared by the WHC chair, Francesco Francioni, observed that the world
heritage site occupied lands owned or claimed by the Mirarr.83 It outlined that since the adoption of
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the World Heritage Convention in 1972, international law had developed to recognize human rights
including self-determination, minority protection, and prohibition against racial discrimination; the right
of Indigenous peoples to participate in decisions that affect them and the need for their FPIC; and the
special relationship of Indigenous peoples to their traditional lands.84 Consistent with the views
expressed by the WGIP and reflecting the draft UNDRIP, the report concluded that Indigenous
peoples were "entitled to certain rights vis-a#-vis the State where they are located," including "respect
[for] their collective identity and living culture." It found that these rights must be taken into account
when interpreting the Convention and its Operational Guidelines.85 The WHC accepted the findings
and recommendations and emphasized "the fundamental importance *I.J.C.P. 258 of ensuring
thorough and continuing participation, negotiation and communication with Aboriginal traditional
owners, custodians and managers" in the conservation of the site.86

The Mirarr's efforts fueled the World Heritage Indigenous Peoples' Forum, which lobbied the WHC to
establish WHIPCOE as a new consultative body.87 The initiative was precipitated by the "lack of
involvement of Indigenous peoples in the development and implementation of laws, policies and
plans, for the protection of their holistic knowledge, traditions and cultural values, which appl[ied] to
their ancestral lands" and formed part of world heritage sites.88 WHIPCOE was intended to "add value
rather than displace" the existing advisory bodies by providing a mechanism by which Indigenous
experts could advise on the implementation of the World Heritage Convention.89 Referencing major
international human rights and international environmental law treaties, including the draft UNDRIP,
the WHIPCOE proposal flagged that it was designed as a "means of giving Indigenous people greater
responsibility for their own affairs and an effective voice in decisions on matters which affect them."90

It was to have been made up of representatives from world heritage sites listed as "cultural
landscapes" or ""mixed" cultural/natural properties" that "hold Indigenous values."91 The proposal did
not gain the support of the majority of the WHC's members or the states parties, particularly those
from Africa and Asia.92

In 2007, when Tumu Te Heuheu, paramount chief of the Ngati Tuwharetoa in New Zealand, was chair
of the WHC--the first Indigenous person to hold this position--the Committee adopted a strategic
objective aimed at enhancing the role of communities in the World Heritage Convention's
implementation.93 When putting forward the proposed amendment, New Zealand had indicated that
communities "may range from groupings of peoples as Indigenous, traditional and/or local peoples"
who possess "a direct connection" with the site that has "endured over time."94 It noted that recent
developments in international environmental law had emphasized the importance of the local
community's participation in conservation efforts, and this was recognized in the cultural realm by
UNESCO's director-general.95 It reiterated that Article 5(a) of the WHC's Operational Guidelines
provides that states parties shall "adopt a general policy which aims to give the cultural and natural
heritage a function in the life of the community." Recalling the WHIPCOE *I.J.C.P. 259 proposal, it
urged the WHC to "recognise indigeneity as an important platform for both identifying and sustaining
properties of outstanding universal value."96 This development proved an important building block in
the following decade.

PROMOTING IMPLEMENTATION: OVERSIGHT BY UN MECHANISMS ON INDIGENOUS
PEOPLES

Participation in the processes and decision-making of UNESCO, and the WHC, increasingly came
under the spotlight in the twenty-first century as Indigenous peoples sought to implement rights
articulated in the UNDRIP. Article 42 of the UNDRIP requires that the UN, specialized agencies, and
states promote the full application of the Declaration and follow up on its effectiveness.97 While the
adoption of the Draft Guidelines and the establishment of a dedicated Indigenous advisory body to
the WHC remain elusive goals, newly formed UN bodies with significant Indigenous representation
continue to press for effective Indigenous participation and the realization of these initiatives.

Three specialist UN mechanisms covering Indigenous issues have been tasked with ensuring the
effective implementation of the UNDRIP: the UNPFII, the EMRIP, and the Special Rapporteur on the
rights of Indigenous peoples (Special Rapporteur). These mechanisms have overlapping, yet distinct,
roles in regard to the advancement of the rights of Indigenous peoples.98 Special Rapporteur Anaya
found that although they were "not necessarily designed with a complementary purpose," the
mechanisms were united by a common aim--namely, monitoring the UNDRIP's implementation.99

The protection of cultural property--in particular, the role of UNESCO--and Indigenous participation in
the World Heritage framework remained important foci, and each mechanism has emphasized the
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importance of aligning the operation of the World Heritage Convention with the UNDRIP. The UNPFII
has taken the lead concerning Indigenous peoples' effective participation in the World Heritage
framework while continuing to advocate for a specialist Indigenous body along the lines of WHIPCOE.
100

UNPFII

The UNPFII was formed in 2000 as an advisory body to ECOSOC on Indigenous issues in the areas
within the Council's mandate--namely, economic and social *I.J.C.P. 260 development, culture, the
environment, education, health, and human rights.101 It provides expert advice and recommendations
to UN agencies and programs and promotes respect for, and monitors, the implementation of the
UNDRIP. It is composed of 16 individual experts (eight nominated Indigenous, and eight elected
country, representatives), who meet annually. The UNPFII has actively cooperated with the other two
specialist Indigenous mechanisms and has reiterated their concerns with respect to the work of
specialist UN agencies, including UNESCO, and treaty-based regimes, like the World Heritage
framework.

Following the defeat of WHIPCOE's proposal before the WHC, the Mirarr people approached the
UNPFII at its inaugural session in 2002 to undertake an independent study of the effectiveness of the
World Heritage Convention's regime in protecting Indigenous peoples' sacred sites and living
traditions, its impact on Indigenous peoples living on world heritage sites, and their participation in the
WHC's decision-making.102 The UNPFII recommended that UNESCO's national commissions work
with Indigenous experts and representatives to "increase the participation of Indigenous peoples" in
the organization's work.103 It urged the organization to establish an international network of Indigenous
experts and specialists.104

The UNPFII did not mention the World Heritage framework directly in its subsequent report on FPIC,
but it did note its relevance in regard to Indigenous lands and territories, including sacred sites.105 In
2011, a joint statement by Indigenous organizations was presented to the UNPFII and the WHC
concerning the "continuous and ongoing disrespect of the principle of free, prior and informed
consent" by the Committee when inscribing sites on Indigenous peoples' territories onto the World
Heritage List.106 It listed specific sites proposed for inscription on the World Heritage List without
Indigenous consultation, including the Kenya Lake System in the Great Rift Valley nomination and
those sites located on the territory of the Endorois people.

The Kenya Lake System world heritage site serves as an important case study concerning the
adverse impact of "conservation" designation by national and international authorities on the rights of
Indigenous peoples and the interplay between the World Heritage framework and human rights. The
Endorois had been removed from their ancestral lands by Kenyan authorities to establish a game
reserve in 1970s. The Endorois Welfare Council, a representative organization, had brought an action
before the Africa Commission on Human and Peoples' Rights in response. In 2009, the Commission
found that the acts of the respondent state had *I.J.C.P. 261 violated the right to religious freedom
and access to sacred sites to practice religion and culture; the right to communal property (including
natural resources); cultural rights (traditional ways of life), including access to cultural sites; and the
right to development through a failure to consult with the complainant or obtain their FPIC.107 It
recommended that Kenya recognize and restore the ownership rights of the Endorois over their
ancestral lands, ensure that they have unrestricted access to Lake Bogoria and other sites of religious
and cultural importance, pay adequate compensation for the harm suffered by the community,
register the Endorois Welfare Council as a representative of the community, and "engage in dialogue"
with them on the effective implementation of the recommendations.

The African Commission on Human and Peoples' Rights's (ACHPR) stance on the right to participate
in decision-making that impacts upon cultural heritage mirrors other human rights bodies during this
period. The Committee on Economic, Social and Cultural Rights (CESCR) in its General Comment
no. 21 emphasized the importance of its collective aspect for Indigenous peoples.108 Referencing the
UNDRIP in support, it provides that "States Parties should respect the principle of free, prior and
informed consent of Indigenous peoples in all matters covered by their specific rights."109 The
Independent Expert in the field of cultural rights, Farida Shaheed, in her 2011 report on access to
cultural heritage, encouraged states to ratify international and regional instruments for the protection
of cultural heritage and their implementation at the national level using a human rights-based
approach.110 She recommended that no inscription on UNESCO's lists or national registers of cultural
heritage should be requested or granted, or any other measures adopted concerning Indigenous
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heritage, without the FPIC of the concerned Indigenous peoples, in accordance with the UNDRIP.111

She makes clear that this obligation covers the entire process from "identification, selection,
classification, interpretation, preservation/safeguard, stewardship [to] development" of cultural
heritage.112 The report notes that the states' duty extends to the acts of third parties.113 Related to this,
states are encouraged to undertake cultural impact assessments, in cooperation with concerned
groups, in regard to planning and development projects.114

Despite being advised that the Endorois had not been consulted or their FPIC obtained,115 the WHC
inscribed the Kenya Lake System (which included the *I.J.C.P. 262 territories of the Endorois) on the
World Heritage List in 2011 because of its "natural" outstanding universal value.116 In its report
recommending the inscription, the relevant advisory body, the IUCN, made no mention of the
Endorois community.117 The ACHPR expressed its deep concern to the WHC that the nomination had
been approved even though the Endorois Welfare Council had requested it be deferred.118

Referencing the UNESCO Constitution, the UNDRIP, and Advice no. 2(2011) of the EMRIP, the
ACHPR stated that the inscription violated its 2010 decision. It called on the Kenyan government, the
WHC, and UNESCO to ensure the "full and effective participation" of the Endorois, through their own
representative institutions, in the decision-making concerning the listed site.

In a subsequent decision following a review of the state of conservation of the world heritage site,119

the WHC recognized the Endorois's rights to the site. It requested the state party address the
ACHPR's decision and "ensure full and effective participation of the Endorois in the management and
decision-making of the property, and in particular the Lake Bogoria component, through their own
representative institutions."120 Facilitated by the increased attention of UNESCO and the IUCN, the
Endorois Welfare Council and Kenyan government representatives signed the Kabarnet Declaration,
which recognized the site as a national reserve, world heritage site, and "part of the Endorois
Community ancestral land."121 It also formally acknowledged the Endorois people as a community, the
Endorois Welfare Council as their "officially recognized organization," and that "any decision making
concerning them must have free, prior and informed consent (FPIC)."122 Further, it affirmed that the
Endorois would continue to be able to access sacred sites within the reserve. The WHC welcomed
this progress but again urged the state party to implement the ACHPR's decision and report back on
its progress.123

A representative of the UNPFII had attended the WHC meeting in 2011 to "encourage a review of
existing procedures with regard to rights-related mechanisms, norms and standards in the preparation
and processing of world heritage nominations by States Parties."124 The UNPFII noted with approval
that UNESCO and *I.J.C.P. 263 the WHC's advisory bodies were reviewing their own procedures.125

Subsequently, the UNPFII made a number of recommendations to the Committee, which were
reiterated by the EMRIP and the Special Rapporteur.126 It emphasized that the UNDRIP (and the UN
Development Group's [UNDG] Guidelines on Indigenous Peoples Issues [UNDG Guidelines]) should
be used as a framework for the nomination and managing of sites on Indigenous territories.127 It called
on the WHC to ensure that consultation with, and the participation of, Indigenous peoples and their
FPIC be obtained when their territories are nominated for inscription, that their "involuntary
displacement or relocation" from world heritage sites be ceased, and that "subsistence economic
activities" of Indigenous peoples on such sites not be impeded.128 The UNPFII recommended that
Indigenous experts be included on missions evaluating world heritage sites on Indigenous territories,
that WHIPCOE's proposal be reconsidered, and that a UNPFII representative be invited to future
WHC sessions.129 In addition, the EMRIP and Special Rapporteur Anaya also urged transparency in
the nomination and implementation processes, safeguarding the land and resource rights on
Indigenous peoples during the nomination processes, the need for benefit-sharing arrangements, the
safeguarding of Indigenous cultures against misuse or misrepresentation, and redress for violations of
Indigenous peoples' rights resulting from inscription.130 The Special Rapporteur advised the WHC
Secretariat he would monitor the reform process's progress.

In a decision taken at its 2011 session, the WHC "encouraged" states parties to "respect the rights of
Indigenous peoples when nominating, managing and reporting on World Heritage sites in Indigenous
peoples' territories" and to "involve" them in related "decision making, monitoring and evaluation"
concerning conservation, their outstanding universal value, and to "link the direct community benefits
to protection outcomes."131

EMRIP

The EMRIP obtained its mandate from the Human Rights Council in 2007 and has thematic expertise
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on the rights of Indigenous peoples.132 It is made up of five individual experts who have met annually
since October 2008 to prepare studies *I.J.C.P. 264 and provide research-based advice. Following
the requests by the Human Rights Council, the EMRIP's reports have covered Indigenous
participation and the protection of cultural heritage in depth. The EMRIP undertook a study of
Indigenous peoples' right to participate in decision-making, which was delivered in 2011.133 In its
Advice no. 2(2011), the EMRIP observed that "decision-making rights" and the participation of
Indigenous peoples in those decisions that impact upon their lives and lands is well established in
international law.134 Pursuant to the right of self-determination under the UNDRIP, the right to
participation is aligned with Indigenous peoples' right to develop and maintain their own governance
structures that form part of their capacity to maintain their identities, languages, cultures, and
religions.135 It notes that Indigenous peoples increasingly have demanded that they not only
participate, but also "actually control the outcomes of such processes."136 It reiterated this observation
in its 2015 report on Indigenous cultural heritage and its protection, which concluded that Indigenous
peoples were "often the victims of both cultural and natural heritage protection policies that fail to take
their rights and perspectives into consideration."137 In Advice no. 2(2011), the EMRIP called on
UNESCO to "enable and ensure effective representation and participation of Indigenous peoples in its
decision-making," especially with respect to its specialist treaties like the World Heritage Convention.
138

Of the three UN mechanisms that are working on Indigenous issues, the EMRIP has most directly
taken up the work undertaken by the WGIP on heritage and Indigenous peoples. In its Advice no.
3(2012) on languages and cultures, the EMRIP confirmed that Indigenous peoples have the right to
cultural self-determination, which covers cultural autonomy, and to advance their cultures within
mainstream society.139 It notes that states have a duty to obtain Indigenous peoples' FPIC when
enacting and implementing laws and policies concerning their languages and cultures.140

Simultaneously, it encouraged Indigenous peoples to establish modes and structures to enable the
"consent-seeking process."141

EMRIP's Advice no. 8(2015) on the promotion and protection of the rights of Indigenous peoples with
respect to their cultural heritage picks up the initiative of the WGIP's Draft Guidelines and replicates
many of its central tenets.142 It reaffirms that culture is an "underlying pillar" of the UNDRIP and
restates that there is a "close relationship between the cultural rights of Indigenous peoples and their
*I.J.C.P. 265 right to self-determination."143 Accordingly, it stresses that Indigenous peoples are the
"primary keepers of their cultural heritage" and, therefore, that they should have "an active role to play
in its preservation, transmission and revitalization."144 It reiterates that all multilateral instruments that
impact Indigenous peoples' cultural heritage must be interpreted consistently with the UNDRIP, which
is "the most specific, representative and comprehensive instrument on Indigenous cultural heritage."
145 Like the WGIP's Draft Guidelines discussed above, Advice no. 8(2015) embraces a holistic
understanding of cultural heritage, with its emphasis on the importance of land, territory, and
resources, which is protected and promoted by the laws and customs of Indigenous peoples. It
emphasizes the significance of custodianship for its protection and promotion for the people
collectively, across generations. The EMRIP makes clear that it does not view its advice as a
replacement for the WGIP's project. Instead, it calls on states to revive efforts to finalize and adopt the
Draft Guidelines.

The EMRIP singled out the World Heritage Convention's nomination process for special attention in
Advice no. 8(2015) because of the number of complaints and concerns raised by Indigenous peoples
worldwide.146 Mirroring the recommendations of the UNPFII and the Special Rapporteur, it called on
the WHC to ensure that its framework does not adversely affect Indigenous peoples' access to their
lands, territories, and resources and their right to protect and develop their cultural heritage and
expressions. It also urged that the World Heritage Convention be implemented consistently with the
UNDRIP and that the criteria for "outstanding universal value" be reviewed and revised to ensure that
they are able to fully and consistently recognize values assigned to sites by Indigenous peoples.

Special Rapporteur on the Rights of Indigenous Peoples

The Special Rapporteur's mandate was first adopted by the Commission on Human Rights in 2001
and subsequently renewed by its successor, the Human Rights Council, in 2004 and most recently in
2007.147 The remit covers the promotion of good practices, country visits and reports,
communications, and thematic reports. In 2009, Special Rapporteur James Anaya made clear that
specific human rights violations and country visits to assess human rights conditions of Indigenous
peoples were priorities for the mandate.148 Anaya notes that the duty of states to consult Indigenous
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peoples concerning decisions that affect them arises from human *I.J.C.P. 266 rights law, including
specialist instruments like the UNDRIP, the International Labour Organization's Convention no. 169 of
1989 (ILO Convention no. 169), generalist instruments like the ICERD and the ICCPR, and regional
instruments like the American Convention on Human Rights.149 Yet he observes that he was
repeatedly confronted with a lack of adequate consultation with Indigenous peoples on issues that
impact on their lives and land.150 He explains that states had a duty to consult "through special,
differentiated procedures … with the objective of obtaining their free, prior and informed consent."151

When formulating these procedures, consideration needs to be given to Indigenous peoples' "relative
maginalization and disadvantaged condition in regard to normal democratic processes."152 The
requirements of consultation are dependent on "the nature of the proposed measures, the scope of its
impact on Indigenous peoples, and the nature of the Indigenous peoples interests or rights at stake,"
with the aim of obtaining their consent or agreement, preferably in the initial phases so that they are
involved in relevant decision-making.153 The state's duty extends to the conduct on non-state actors,
including private companies.154 Anaya notes that there is a continuing obligation to ensure their active
involvement in the development of international norms that impact them.

In 2011, UNESCO officials met with the Special Rapporteur, the EMRIP's chair, and the UNPFII's
chair in regard to UNESCO's proposed policy on Indigenous peoples. Representatives of the three
UN mechanisms emphasized UNESCO's need to meet international standards that went beyond
avoiding harm and needing to actively support Indigenous peoples' rights.155 Special Rapporteur
Anaya noted that such a policy would enable UNESCO to reflect and evaluate its existing programs,
assist it in planning future programs to ensure that Indigenous peoples' rights are protected, and
provide it with practical guidelines in consulting with Indigenous peoples in relation to its programs
and initiatives.156 Four years later, the EMRIP again emphasized the need for UNESCO to integrate
and respect the rights contained in the UNDRIP.157 With respect to UNESCO and the World Heritage
Convention, in particular, the EMRIP noted that there was a need for UN agencies to coordinate and
collaborate on matters concerning cultural heritage and human rights to "increase coherence and
avoid duplication of work," *I.J.C.P. 267 as envisaged in the outcome document of the World
Conference on Indigenous Peoples in 2014, which is discussed below.158

Since the adoption of the UNDRIP, a number of UN agencies have developed organization-wide
policies on Indigenous peoples and prepared manuals on FPIC.159 The UN system-wide action plan,
developed by the Inter-Agency Support Group on the Rights of Indigenous Peoples in 2015, likewise
encourages the adoption of "consultative mechanisms, funds and tools for seeking free, prior and
informed consent and other means for facilitating full and effective participation of Indigenous
peoples."160 UNESCO's Policy on Engaging with Indigenous Peoples (UNESCO Policy) was adopted
by the organization's Executive Board in 2017 and reflects the language and ethos of the UN
system-wide plan.161 The objectives of the Policy are to "position [UNESCO] appropriately" "in respect
to the new institutional landscape that is emerging since the adoption of the UNDRIP' and to foster
awareness and provide guidance to its staff and committees in respect of the effective implementation
of the UNDRIP in its work.162

The UNESCO Policy reaffirms UNESCO's commitment to the UNDG Guidelines and references rights
articulated in the UNDRIP--in particular, non-discrimination, the right to self-determination, cultural
rights (including land rights), and the right to participation in the decision-making the affects them,
including FPIC.163 With respect to cultural heritage specifically, it states that Indigenous peoples "must
therefore be considered stakeholders and rights-holders in social, human and cultural development."
164 The final text of the UNESCO Policy drops reference to the UNDRIP and ILO Convention no. 169
as reflecting a "new international consensus on the scope and meaning" of cultural rights that should
guide the organization's work in regard to the "rights and aspirations of Indigenous peoples."165

However, the Policy does state that provisions in UNESCO's declarations, conventions, and
recommendations covering human rights and participation do apply to Indigenous peoples, even if
they are not explicitly mentioned. It therefore called on the governing bodies and states parties of
UNESCO's culture conventions to develop and implement mechanisms for the "full and effective
participation and inclusion of Indigenous peoples in their processes to ensure their as *I.J.C.P. 268
their right to "maintain, control, protect and develop their cultural heritage."166 While the final text of the
UNESCO Policy links self-determination, participation, and FPIC and reiterates the obligations on UN
agencies including UNESCO and states under the UNDRIP, it does not elaborate upon this further.167

However, the Policy reaffirms recent changes to the WHC's Operational Guidelines. It explicitly
reiterates that the conservation and management of cultural and natural heritage sites "should …
ensure adequate consultations, the free, prior and informed consent and equitable and effective
participation of indigenous peoples where nomination, management and policy measures of
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international designations affect their territories, lands, resources and ways of life."168 The Policy
starkly records that the WHC's Operational Guidelines only "encourage" states parties to obtain FPIC,
whereas it is a "mandatory requirement" under the Convention for the Safeguarding of Intangible
Cultural Heritage's (2003 UNESCO Convention) operational directives.169 Indeed, it also runs contrary
to the requirement for FPIC in regard to the designation and management of Indigenous peoples'
traditional lands for conservation with respect to related treaty regimes and human rights practice.170

In assessing the duty to facilitate effective Indigenous participation in the cultural field, successive UN
Special Rapporteurs have focused on the "recurring issue" of the impact on Indigenous peoples of
world heritage sites.171 James Anaya notes that it was unclear how many sites are affected because
no audit has ever been undertaken, and states parties were not required to provide information about
Indigenous peoples or local communities during the nomination, designation, or review of impact
processes.172 In 2013, he wrote to the World Heritage Centre's director recalling the 2011 UNPFII
recommendation that UNESCO modify its processes to "ensure that Indigenous peoples' rights and
worldviews are fully valued and respected in all current and future World Heritage site designations as
well as in the overall implementation of the World Heritage Convention."173 The director replied
*I.J.C.P. 269 that an international expert workshop had been held that proposed revisions to the
Operational Guidelines to address the question of Indigenous peoples' FPIC and human rights.174

They recommended that the WHC establish a process for the revision of the Operational Guidelines
to ensure the World Heritage Convention is consistent with the UNDRIP; to adopt procedures to
ensure Indigenous peoples' FPIC; to improve transparency and access to information by allowing
public access to nomination and management files; and to provide avenues of redress for past
injustices and violations of Indigenous peoples' rights in world heritage sites.175 He also noted that the
IUCN had begun a review of its evaluation processes to incorporate "rights-based approaches in the
nomination processes."176

Despite extensive revisions to the Operational Guidelines proposed by the 2012 international expert
meeting to align the nomination processes of the World Heritage Convention with the UNDRIP (and
with the established processes under the 2003 UNESCO Convention),177 the amendments adopted
by the WHC at its 2015 meeting were much narrower. The ability of Indigenous representatives, even
those from UN mechanisms, to participate in WHC meetings is significantly limited as compared with
other UN bodies.178 The current Operational Guidelines recognize that the "partnership approach to
nomination, management and monitoring provides a significant contribution to the protection of World
Heritage properties and implementation of the Convention."179 Referencing the UNDRIP, it lists
Indigenous peoples as partners in the conservation and management of a world heritage property.180

It acknowledges that their participation, with other "stakeholders," in the nomination process is
"essential to enable them to have shared responsibility with the State Party in the maintenance of the
property."181 It adds:

States Parties are encouraged to prepare nominations with the widest possible participation of
stakeholders and to demonstrate, as appropriate, that the free, prior and informed consent of
Indigenous peoples has been obtained, through inter alia making nominations publicly available in
appropriate languages and public consultations and hearings.182

*I.J.C.P. 270 In the annexed summary of the IUCN's evaluation process, it is noted that it "may
receive comments from local NGOs, communities, Indigenous peoples and other interested parties in
the nomination."183

The UNPFII welcomed that Indigenous peoples were referenced in the Operational Guidelines.184

However, it advised the WHC that by referring to Indigenous peoples as "stakeholders," rather than
"rights-holders," the revisions are "insufficient" as they fail to recognize the obligations of states.185 It
reiterated that simply "encouraging" states parties to obtain Indigenous peoples' FPIC was likewise
inadequate. Rather, the WHC had to establish a "robust procedure" that ensures that Indigenous
peoples' rights under international law were respected, that they were fully and effectively involved in
the nomination and management of sites, and that their FPIC is obtained prior to inscription on the
World Heritage List and when management plans are formulated and implemented.186 The WHC had
also rejected attempts to ensure that nomination documentation be made available to Indigenous
peoples and the general public.187 This approach runs contrary to the right to participate in
decision-making, particularly as it relates to environmental and cultural issues.188

It is also in contrast to the Policy Document for the Integration of a Sustainable Development
Perspective into the Processes of the World Heritage Convention (Sustainable Development Policy),
which was adopted by the General Assembly of States Parties in 2015.189 While largely replicating the
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Operational Guidelines, the Sustainable Development Policy does refer to Indigenous peoples as
"right holders" and to the need to fully involve them "in line with international standards [UNDRIP]."190

The UNPFII has emphasized that the effectiveness of the sustainable development policy "will
depend on the introduction of specific operational procedures that not only encourage but actually
require States Parties to comply with international standards regarding the rights of Indigenous
peoples."191 By referencing the Sustainable Development Policy broadly for the policies and practices
covering the conservation and management of cultural and natural heritage sites, *I.J.C.P. 271 the
UNESCO Policy appears to bring this clearer rights-based language into the operation of the World
Heritage Convention as it relates to Indigenous peoples.

Reflecting the entwining of UNESCO and the WHC, the WHC has indicated that it would revisit the
EMRIP's recommendations after the adoption of the UNESCO Policy.192 However, at its 2017 and
2018 meetings, the WHC left the Operational Guidelines unchanged and noted the establishment of
the International Indigenous Peoples Forum on World Heritage (IIPFWH), an NGO, in the context of
its earlier decision to reconsider the recommendations concerning Indigenous peoples' participation in
the identification, conservation, and management of world heritage sites.193 It is important to note that
the IIPFWH is a non-governmental organization and not an advisory body to the WHC, a distinction
that is vital in the context of its decision-making processes and proceedings. The WHC's decision
concerning WHIPCOE or its equivalent effectively remains perpetually deferred almost two decades
after the initial proposal for the establishment of a specialist Indigenous consultative body and a
decade after the adoption of the UNDRIP.

CONCLUSION

Indigenous peoples' resistance to their exclusion from international organizations and international
instruments occurred during colonization and decolonization and continues to occur to the present
day. Their initiatives have repeatedly emphasized that their peoples, nations, and its members have
retained their cultures, languages, customs, and laws, despite the invidious and relentless nature of
assimilationist and integrationist policies of settler states. The protection of cultural integrity through
the application (and extension) of international human rights norms, including effective participation in
decision-making processes that affect their cultural heritage (including land), has been central to their
claims.

Adopted by the UNESCO General Conference almost half a century ago, the World Heritage
Convention's perceived success can come at significant cost for Indigenous peoples whose territories
are located on sites inscribed on the World Heritage List. Much like the UN and the International Bill
of Rights, UNESCO, the WHC, and its Operational Guidelines have privileged the role of states. In
recent decades, Indigenous peoples have challenged the silences of its text and operational
guidelines and their exclusion from the organizational structure and decision-making processes.
Despite advocacy by Indigenous representatives, including the three UN mechanisms, much more
work needs to be done to ensure effective Indigenous participation in the decision-making that affects
their peoples, lands, *I.J.C.P. 272 and cultures and that UNESCO and the intergovernmental
framework established under the World Heritage Convention to "contribute to the full realization" of
the UNDRIP (Article 41).

Indigenous peoples' participation before international organizations whose decision-making affects
them has moved from exclusion to ever-increasing access. In turn, this is having a transformational
influence on the work and workings of the UN and its agencies. The Alta Outcome Document, which
was prepared by Indigenous representatives in the lead-up to the UN World Conference on
Indigenous Peoples recommended a range of measures that the UN adopt "at a minimum" to enable
the fulfillment of the UNDRIP and Article 41, in particular.194 The Alta Outcome Document, which was
adopted by the UNGA at the conclusion of the high-level plenary meeting in 2014, reaffirmed its
commitment to "consult and cooperate in good faith with Indigenous peoples concerned through their
own representative institutions in order to obtain their FPIC before adopting and implementing
legislative or administrative measures that may affect them" in accordance with the UNDRIP.195 It
committed to considering ways of enabling such Indigenous participation at meetings of UN bodies.196

The UNGA's resolution adopted at the UNDRIP's tenth anniversary approved an increase in the UN
Voluntary Fund but failed to establish a new category for Indigenous peoples' participation in UN
meetings affecting them.197 The report accompanying the text resolution recorded that many of those
consulted raised the need for guaranteed participation not only before the UN and its agencies but
also in the conferences of states parties to the UN treaties.198 However, they noted that the UNGA
does not have the authority to require such participation.199
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In a similar vein, it is important to note that the UNESCO Policy recognizes the organization's
obligation to the "full realization" of the UNDRIP.200 It also states that achieving its objectives in the
culture sector "requires the effective involvement of all actors and stakeholders concerned and, in
particular, indigenous peoples who are recognized as stewards of a significant part of the world's
biological, cultural and linguistic diversity."201 Given the significance of UNESCO's cultural heritage
treaties--in particular, the World Heritage Convention--to its work, it is vital that this commitment be
extended to the work of its Secretariat *I.J.C.P. 273 (the World Heritage Centre) and its
intergovernmental framework (WHC). The Operational Guidelines in their present form provide very
limited support for the rights contained in the UNDRIP. When the World Heritage Committee revisits
its procedures and processes now that UNESCO has adopted the UNESCO Policy, it must heed the
recommendations of various UN and regional human rights bodies, the 2012 international expert
workshop, and the Alta Outcome Document concerning revisions to the Operational Guidelines and
the adoption of WHIPCOE's proposal.202 These reforms have consistently been recognized as
important avenues for enabling effective Indigenous participation in the nomination and management
of world heritage sites on their territories.

The UNDRIP, and the yet-to-be adopted Draft Guidelines, are the embodiment of decades-long
campaigns by Indigenous peoples before international and regional organizations and their specialist
human rights bodies and national courts to emphasize the importance of human rights norms,
including self-determination for Indigenous peoples' claims for the protection and promotion of their
cultures and heritage. This human rights-based approach to heritage protection, advocated by
Indigenous peoples and accepted by international human rights bodies, is considered part of
customary international law. It is having a transformational impact on international cultural heritage
law by moving away from its state-centric focus and emphasis on cultural "property." Central to this
approach is the right of Indigenous peoples to participate effectively in the decision-making processes
that affect them and the centrality of FPIC. UNESCO, as the specialist UN agency in the field of
culture, must work closely with Indigenous representatives, including the UN mechanisms, to facilitate
the finalization and adoption of these guidelines.

If and when they are adopted, the Draft Guidelines have the potential to be an influential interpretative
tool for existing and future UNESCO cultural heritage conventions, including the World Heritage
Convention, the workings of their intergovernmental bodies, and UNESCO generally. It could have a
similar function to what the Framework Convention on the Value of Cultural Heritage for Society (Faro
Convention) has on existing and future European treaties for the protection of cultural heritage.203 The
Faro Convention translates the ethos of the Aarhus Convention concerning participatory rights in
decision-making to the field of cultural heritage. It provides a rights-based approach to heritage
protection by elaborating and extending rights and obligations under existing instruments to a range
of non-state actors and is having a knock-on effect on the Council of Europe's policies and practices
in the field of cultural heritage generally.204 In 2018, the UNPFII once again urged the UN bodies and
related NGOs (particularly the IUCN) to engage in conservation efforts to audit protected areas to
ensure that *I.J.C.P. 274 they comply with the UNDRIP and to adopt a human rights-based approach
in their work.205

However, there is currently no set pathway or timetable for the adoption of the Draft Guidelines.
Therefore, in the interim, the strategies utilized by Indigenous peoples to define, extend, and apply
international law norms, including human rights, for the protection of cultural heritage remain
essential.206 The jurisprudence arising from these actions before international, regional, and national
human rights bodies underpin the drafting and adoption of the UNDRIP, the Draft Guidelines, and the
development of customary international law in this area. To this end, the proposed optional protocol to
the UNDRIP to oversee its implementation would further refine and enable consistency in the
operationalization of rights contained in the Declaration. Following on from the Alta Outcome
Document's recommendation,207 the UNPFII has prepared a study on a voluntary mechanism to
function as an international complaints procedure.208 While the proposed optional protocol is intended
to initially cover only land, territory, and resource claims, the study emphasizes that, as always, the
rights under the UNDRIP must be understood as interrelated, interdependent, indivisible, and
interconnected.209 There is no reason that it would not cover disputes concerning world heritage sites.
Conscious of the limitations of existing human rights oversight bodies and the proliferation of
specialist Indigenous mechanisms,210 it emphasizes that procedure could become an important
means of "monitor[ing] and consolidat[ing] the content and weight of … rights," including the right to
self-determination, the right to land, territories, and resources, and the right to FPIC.211

Much work remains to be done to overcome the gap between the rights of Indigenous peoples as
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articulated in the UNDRIP and the lived reality on the ground today. However, the effect of the very
definition and affirmation of these rights by the international community after decades of exclusion
and silence cannot be belittled. Atrocities, abuses, and systemic discrimination can be named,
denounced, and addressed. Indigenous peoples' concerted participation before international
organizations perpetually challenges them to abide more faithfully to their constitutive instruments by
representing all peoples and ensuring that human rights are enjoyed by all. It has been of significance
not only for Indigenous peoples and individuals, but also for humanity as a whole, by fostering the
confluence of international human rights norms and the legal protection of cultural heritage, in
particular, in world heritage sites and other protected areas.
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