


Book Review
Shaping Contracts for Work: The Normative Influence of Terms Implied by Law, Gabrielle Golding, Oxford University Press, 2023, ISBN 978-0-19-286782-7; eISBN 978-0-19-269375-4.

Shaping Contracts for Work is the latest contribution to scholarship on the contract of employment from one of the few academic scholars working in the field in Australia. Certainly, we have the magnificent encyclopaedic work of Mark Irving KC, The Contract of Employment, now in its second edition,[footnoteRef:1] and regular contributions to the field by several senior barristers (David Chin, Ian Neil and Paul O’Grady spring to mind), but few Australian academics have dedicated their energies to untangling difficult questions of employment contract law. (Another exceptional academic scholar in the field is Pauline Bomball.)  [1:  M Irving, The Contract of Employment, 2nd ed, LexisNexis Butterworths, Sydney, 2019.] 

Dr Golding’s work straddles the territory between doctrinal exegesis of fundamental principles, and incisive critique of some of what she describes as the ‘nebulous’ areas of the subject. These include big questions such as: is there (and ought there to be) a special branch of contract law for employment contracts, or are employment contracts to be interpreted according to orthodox commercial contract principles? Are the terms presently implied as a matter of law into employment contracts (such as the duty of fidelity owed by the employee) truly justifiable on the test of ‘necessity’ insisted upon by the High Court in Commonwealth Bank of Australia v Barker?[footnoteRef:2] Which branch of the legal system, courts or the legislature, is most appropriately charged with the task of keeping employment law in good repair in changing times? One of her key questions is: what justification is there for implying certain terms in employment contracts alone, when those terms may be equally useful, if not strictly ‘necessary’, in other contracts for the performance of work by vulnerable dependent contractors? [2:  (2014) 253 CLR 169.] 

The work has many strengths. While the author’s own mission is to pursue a novel analysis of implied terms in work contracts, several aspects of the work provide a particularly useful description of existing doctrine and current debates, suitable for recommended reading lists for students of law. Chapter 2’s outline of the core principles of contract construction and the nature of terms implied in fact and by law, for instance, will be useful reading for novices coming to employment contract law, and looking for more concise explanations than those available in more encyclopaedic works. Chapter 7’s summary of the arguments for and against in the debate over the role of the judiciary (interventionist or abstentionist) in developing the common law in an age of statutes, will be a wonderful resource for introducing law students to the respective roles of the judiciary and Parliament in our field.  
The work provides an excellent review of the more extensive literature on employment contract law in the United Kingdom, where noted scholars (Professors Mark Freedland, Hugh Collins, Douglas Brodie and David Cabrelli) have investigated the main themes of the work extensively. There are wonderful sections where the reader is taken back in time to the origins of particular doctrines or principles, through reference to very early statutes and cases. For example, the explanation of the genesis of the notion that all indefinite employment contracts must be terminable upon reasonable notice where no express notice period is stipulated, begins with a reference to the Statute of Artificers of 1562, and considers Baxter v Nurse,[footnoteRef:3] decided in 1844, before progressing through developments to the first modern articulation of the principle in Richardson v Koefod[footnoteRef:4] in 1969.[footnoteRef:5] The author states that the same implied term should apply to contracts for the performance of work more generally, and not only to employment contracts (I was under the impression that it already did, as has been explained in Crawford Fitting Co v Sydney Valve & Fittings Pty Ltd).[footnoteRef:6] Bringing the discussion up to the minute with the latest Australian controversies, the author also considers whether this implied term remains necessary when statutory provisions, such as the Fair Work Act 2009 (Cth) s 117 (FW Act), provide a statutory solution for the need for a notice period in an apparently indefinite employment contract. [3:  (1844) 6 Man & G 935.]  [4:  [1969] 3 All ER 1264.]  [5:  G Golding, Shaping Contracts for Work: The Normative Influence of Terms Implied by Law, Oxford University Press, Oxford, 2023, 71.]  [6:  (1988) 14 NSWLR 438.] 

The chapter outlining the evolution and rationale for the implied term of mutual trust and confidence in the United Kingdom, and its ill-fated path of development and ultimate destruction in Australia, is possibly the most comprehensive and readable account of this area I have read.[footnoteRef:7] The chapter dealing with the unsatisfactory state of jurisprudence actually defining employment is also comprehensive, and provides a very complete survey of the English literature in the field. My only quibble with this section was a statement that a majority of the Australian High Court in Construction, Forestry, Maritime, Mining and Energy Union v Personnel Contracting Pty Ltd, decided ‘what matters is the label applied to the relationship in the written contract rather than how it operates’.[footnoteRef:8] This statement may be somewhat misleading to a reader who is not aware that all members of the Bench in Personnel Contracting did nevertheless hold that ‘false labels’ inserted into contracts by employers should be ignored.[footnoteRef:9] [7:  See Golding (n 5) chap 4, 81 ff.]  [8:  Ibid 131.]  [9:  Construction, Forestry, Maritime, Mining and Energy Union v Personnel Contracting Pty Ltd (2022) 275 CLR 165, [63]–[66], [79] (Kiefel CJ, Keane and Edelman JJ).] 

The aspect of the work dealing with the question of whether certain terms implied by law into employment contracts ought also be implied as a matter of necessity into dependent contractor engagements is particularly intriguing. The suggestion appears to be that some of these orthodox terms (such as the implied contractual duty to provide a safe workplace, and the employer’s obligation to indemnify an employee for expenses incurred in performing the work) lack justification as implied terms in employment contracts, but would make more sense in a contractor engagement. The author states, in respect of the duty to indemnify workers for expenses: 
Without such a duty operating in contracts for work, the performance of that work has the potential to be hindered significantly. Most obviously, depending on the circumstances the work could be impossible to perform due to the sheer expense it would create for affected independent contractors and workers. It therefore appears necessary to make certain contracts for the performance of work financially viable.[footnoteRef:10]  [10:  Golding (n 5) 55.] 

As an older person, indoctrinated with the assumption that an independent contractor must be taken to be running a business of their own, I had assumed that any contractor seeking reimbursement of expenses in addition to the agreed contract price must rely on an express term in the contract to that effect. But, of course, Dr Golding’s proposition reflects a more accurate recognition of the reality of today’s labour market. The so-called independent contractor that she contemplates is very likely to be a precarious worker, perhaps of the kind contemplated by the new provisions for regulated workers in the FW Act, which will allow the Fair Work Commission to make minimum standards orders requiring cost recovery.[footnoteRef:11] Consistent with this recognition, the author also suggests that the mutual duty of trust and confidence rejected by the Australian High Court in employment contracts might nevertheless be implied for contractors, on the basis of their ‘vulnerability’.[footnoteRef:12] [11:  Fair Work Act 2009 (Cth) s 536KL(1)(i).]  [12:  Golding (n 5) 101.] 

	On the whole, the author’s interrogation of the concept of ‘necessity’ in the context of terms implied by law is persuasive. She argues that the ‘business efficacy’ type of ‘necessity’ does not explain the implication of many of the established implied terms in employment contracts. In the past, terms have been implied for ‘broader political and policy-based reasons’.[footnoteRef:13] She states that the courts have really engaged in a process of considering how a proposed implied term  [13:  Ibid 165.] 

will coincide with existing law, whether under statute or the common law; how the parties to the particular class or category of contract will themselves be affected by the new term, and lastly, whether the implication is fair and acceptable as a societal norm that applies in respect of agreements for which the term will become a part.[footnoteRef:14] [14:  Ibid 180.] 

She tackles the question that the courts often ask themselves: whose job is it to incorporate a new term into the law of employment contracts, given the extensive occupation of the field by statute? Ultimately, she proposes, with beautiful clarity:
The preferred … approach is that when terms are implied by law through the operation of the common law, what ought to be reflected in those terms are the principles and values typically expressed in modern legislation concerning the employment relationship, including (but not limited to) legislation regulating discrimination in employment, unfair dismissal, unfair wages, and work, health and safety.[footnoteRef:15] [15:  Ibid 191.] 

The book is an easy read, given the complexity of its subject matter. In a mere 230-odd pages, it unpacks some of the topics that students of employment contract law find most difficult, conceptually. The summative conclusions to each chapter are particularly useful for the purpose of reviewing and reconsidering those arguments that most challenge an old person’s understanding of doctrinal orthodoxy.
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