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Abstract

Amendments to the Fair Work Act now allow workers in Australia a right to discon-
nect. The implementation of this right precipitated a polarised public debate that was
not consistently evidence-based, encompassing the often-contradictory perspectives
of unions, employers, business lobbies and politicians. This study offers a more nuanced
and evidence-based understanding of the right to disconnect, its benefits and challenges
and the possible impact on Australian employment practices and relations. It provides an
international comparative analysis; it explores the literature on related topics such as
work-life balance, occupational stress, management practices and productivity; and it
proposes a model of the consequences of technology-enabled flexible work. The com-
parative analysis and literature review are supplemented with themes identified in
Australian media coverage through a Leximancer analysis. The findings discuss the
advantages and limitations of diverse top-down legislative or self-regulatory pathways
experienced overseas by early adopters. While the right to disconnect can improve
work-life balance, health and well-being and productivity, its implementation requires
careful consideration of industry-specific contexts, clear policies and cultural shifts in
workplaces to mitigate the risks associated with hyperconnectivity. These insights are
useful for Australia as it enters the implementation phase of the right to disconnect.
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In the digital age, the boundaries between work and personal life are increasingly blurred
(Katsabian, 2021). While flexible working arrangements can be a positive development
for employees and employers, ‘availability creep’ poses challenges for workers, which
can result in stress, anxiety and disturbances in their personal life (Wright, 2024).
Following developments in other jurisdictions, amendments to the Fair Work Act have
introduced a ‘right to disconnect’, allowing employees in Australia to refuse contact
outside of working hours, unless refusal is unreasonable. The modification of all
modern awards by the Fair Work Commission is due in August 2024 for larger busi-
nesses, and a year later for small businesses (Fair Work Commission, 2024a). The
right to disconnect has sparked heated public debate and speculation on its possible
impact on work and the economy.

Too often such debates are not informed by research. Regardless of whether one is in
favour of the newly introduced right to disconnect provisions, the implementation will
require considerable effort. It will entail clear communication between employers and
employees, mutual trust and the creation of workplace cultures that respect personal
time. Practical challenges are also expected. For example, employers that operate
across multiple time zones may find handling out-of-hours work communications chal-
lenging. In addition, at the time of writing and in the absence of further guidelines
from the Fair Work Commission, it is not clear when an employee’s refusal is reasonable
and what role compensation, job type, personal circumstances and notice of contact will
play. It is clear, however, that in cases where an employer and employee disagree on
whether contact is reasonable, they must try to resolve it themselves first before either
party can make an application to the Fair Work Commission.'

This paper explores the possible implications of the right to disconnect for employ-
ment practices and relations in Australian workplaces. It does so by bringing nuance to
the debate, which is currently polarised and informed by ideology more so than by evi-
dence. This is despite the evidence presented in Senate committee reports and the parlia-
mentary debate leading to the passing of the bills. While there is scarce academic research
on the topic (Hopkins, 2024), a combination of policy analysis and academic research can
advance the debate in Australia, provide a better-informed sense of the rationale for the
introduction of a right to disconnect and highlight what challenges can be expected fol-
lowing its implementation. We build on emerging academic literature and practical evi-
dence drawn from early European adopters (Eurofound, 2023; European Law Institute,
2023; Uni Global Union, 2020).

The rationale for a right to disconnect

The rationale for introducing a right to disconnect stems from the inherent tension
between the positive and negative effects of technology-enabled remote work. Emerging
literature is published in three areas: law, health and business (Hopkins, 2024).
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Taken together, these early contributions highlight the benefits and risks of remote
work. Remote work is enabled by technological developments that allow workers to
conduct many of their tasks outside the traditional office environment. Owing to new
work arrangements and enabling technologies, ‘[e]mployees bring home projects,
respond to emails, write reports, return phone calls and conduct research. Some workers
are never off the clock as they continue to work after hours at home resolving work
matters using technology’ (Marcum et al., 2018: 75). Employees can work not only
from home but also from alternative locations (Borges, 2023), and when they are in
transit and during their holidays (Golding, 2023).

Such arrangements have become commonplace since the pandemic (Borges, 2023;
Golding, 2023). According to the Australian Bureau of Statistics, 37 percent of employed
people regularly work from home (Australian Bureau of Statistics, 2023). While flexible
work benefits employees and employers, it comes with the risks associated with hyper-
connectivity (Timellini, 2020). A key question is how to mitigate the risks of
technology-enabled flexible work, while retaining its benefits: ‘[t]he challenge, though,
is to ensure that the flexibility cherished by a majority of employers and (certain)
workers is preserved while safeguarding workers by preventing the intrusion of work
into their personal lives’ (Pucheta and Ribeiro Costa, 2022: 968). Introducing a right
to disconnect can offer a solution, as ‘[bJetter labor policy and remote-work legislation
can help meet the needs of people and organizations’ (Pellerin et al., 2023: 41).

It is essential to understand the risks and benefits of technology-enabled flexible work
(Figure 1). The benefits of new work arrangements stem from the increased flexibility
they afford employees (Marcum et al., 2018). Employees benefit from autonomy
(Borges, 2023), gaining control over where and when they work (Pellerin et al., 2023).
They can turn off during the day if they wish (Von Bergen et al., 2019) or work from
anywhere. An important advantage is a reduction in commuting time (Borges, 2023;
Miernicka, 2024). These risks result from hyperconnectivity (Timellini, 2020).
Constant connection puts workers at risk of information overload (Miernicka, 2024)
and addiction to technology (Vaghefi et al., 2017). Workers may also be subjected to

Mediating/moderating factors
« Individual attitudes

+ Job insecurity

« Pressure to perform

Hyperconnectivity Work-life balance

« Information overload + Work adapting to life

« Technology addiction * Time conflation

+ Constant monitoring « Space conflation

« Cyberbullying « Interference of work/life

/

Outcomes

Tech-enabled + Performance and productivity
flexible work « Competitiveness
arrangements * IR risk

+ Inequalities

Flexibility Health and wellbeing
« Working time autonomy + Mental health

* Work from anywhere + Stress and burnout

+ Less commuting time + Physical health

\

Figure |I. A model of the consequences of technology-enabled flexible work arrangements.
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increased monitoring by employers (Golding, 2023), paving the way for cyberbullying
(Borges, 2023). It is alarming that workers do not need to perform work to experience
the negative effects of hyperconnectivity: the knowledge of the existence of a constant
flow of information and ongoing monitoring can be enough (Becker et al., 2021).

Both flexibility and hyperconnectivity can impact on work—life balance (Chernyak-
Hai et al., 2021). On the one hand, flexible work arrangements give employees autonomy
to adapt their work schedules to their private life, improving work-life balance (Marcum
et al., 2018). On the other hand, hyperconnectivity may have negative effects (Hopkins,
2024; Miernicka, 2024; Pellerin et al., 2023). It can blur the boundaries between work and
private life (Golding, 2023; Miernicka, 2024; Pucheta and Ribeiro Costa, 2022). The first
boundary is temporal, where work and personal time become less distinct, and workdays
never end (Marcum et al., 2018). Being incessantly connected conflates the workspace
with private space (Borges, 2023; Fairbairn, 2019). This leads to availability creep
(Fairbairn, 2019), which is the encroachment of work on personal and out-of-work
hours (Borges, 2023).

Hyperconnectivity can also impact mental and physical health (Borges, 2022;
Fairbairn, 2019; Hopkins, 2024). Where hyperconnectivity and the blurring of work—
life balance coalesce, workers can feel overwhelmed and anxious (Borges, 2022;
Fairbairn, 2019), psychologically exhausted (Pucheta and Ribeiro Costa, 2022), sleep
deprived, emotionally exhausted and unable to concentrate (Borges, 2022). An aggravat-
ing factor is a possible sense of social isolation (Borges 2023; Miernicka 2024).
Combined, these effects can lead to stress, burnout (Avogaro, 2018; Pellerin et al.,
2023) and depression (Borges, 2022). In turn, mental health issues linked to long
working days and poor working conditions (Ghosheh, 2022) can lead to health problems,
including muscle strain and musculoskeletal disorders (Borges, 2023; Miernicka, 2024;
Pucheta and Ribeiro Costa, 2022).

Altogether, flexible work arrangements can lead to mixed outcomes for employees and
employers. First, it can affect performance (Golding, 2023). Health and well-being affect
employee engagement, efficiency (Fairbairn, 2019) and productivity (Borges, 2022;
Fairbairn, 2019; Pucheta and Ribeiro Costa, 2022). Second, and connected to competi-
tiveness (Hopkins, 2024), it can improve business continuity and responsiveness
(Borges, 2022), decrease overhead (Fairbairn, 2019; Miernicka, 2024), reduce carbon
footprint, for instance by limiting commuting (Fairbairn, 2019) and decrease turnover
(Golding, 2023). Third, the lack of delineation between work and nonwork hours can
create an IR risk (Fairbairn, 2019), linked to unpaid work and not respecting private
time (Borges, 2023; Golding, 2023; Hopkins, 2024; Pellerin et al., 2023) or reduced
privacy (Borges, 2023). While working outside office hours is not a new phenomenon,
the risk is aggravated by increasingly blurred boundaries between work and life.
Finally, it can increase employers’ power through control and monitoring (Pucheta and
Ribeiro Costa, 2022), affecting equality in relation to women and vulnerable workers
(Borges, 2023; Miernicka, 2024). However, the Productivity Commission found that
working from home enabled parents with young children, as well as those with disabil-
ities or health conditions, to work or take on additional hours (Productivity Commission,
2021).
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The identification of moderating and mediating factors is essential. These factors influ-
ence whether flexible work arrangements result in positive, negative or mixed outcomes.
Ultimately, the case for introducing of a right to disconnect is that it can influence medi-
ating and moderating factors, creating guardrails to maintain boundaries between work
and nonwork hours. A first key factor to consider is the capability of workers to cope
with hyperconnectivity. Indeed, ‘[i]t seems that some employees do not recognize
when they should ‘turn off” work” (Von Bergen et al., 2019). For instance, ‘[m]any
Millennials [and Gen Z] are not offended by answering emails and posting employer
social media comments after hours, but they expect to be compensated for such time’
(Marcum et al., 2018). The introduction of a right to disconnect raises awareness of
this challenge and can enable workers who struggle with these boundaries to cope better.

A second factor is the fear of repercussions if workers fail to stay connected.
Consequences include impressing management negatively (Von Bergen et al., 2019),
fear of losing their job and losing health cover (Borges, 2023; Miernicka, 2024). A
third aggravating factor is pressure to performance, particularly in middle management
(Borges, 2023). For the last two factors, the protections that come from the institutional-
isation of a right to disconnect can offer a protective shield for employees. Altogether, the
case for the creation of a right to disconnect can be summarised as a safeguard to ensure
that technology-enabled flexible work arrangements deliver their promises to both
employees and employers.

The right to disconnect in Australia

The debate around the right to disconnect in Australia commenced in the early 2020s, in
the midst of the pandemic and following the introduction of similar legislation in other
countries (cf. next section). Two events marked the initial conversation. First, in
November 2020, the Australian Council of Trade Unions (ACTU) released its
‘Working from Home Charter’ based on the idea that: ‘whether workers are at their
office desk or kitchen table they should have rights and entitlements to share productivity
gains, a safe and health work environment and the ability to draw a line between work and
life’ (2023: 1). The charter explicitly refers to a right to disconnect. A few months later, in
April 2021, the Victorian Police Force included the right to disconnect in its bargaining
agreement.

In September 2023, the Australian Federal Government introduced the Fair Work
Legislation Amendment (Closing Loopholes) Bill 2023 (Cth) (Bill). The Bill laid out
reforms that may have extensive impact on work practices and employment relations.
In December 2023, the Government announced that the Bill would be split into two
parts. The first part of the Bill included provisions pertaining to ‘same job, same pay’
for labour hire workers, workplace delegate rights and criminalisation of intentional
wage and superannuation theft, among other provisions. This part of the Bill passed
both Houses and received Royal Assent on 14 December 2023. The second part of the
Bill included provisions relating to bargaining, multienterprise agreements, casual
employment, what exactly constitutes an ‘employee’, and pertinent for this paper: a
‘right to disconnect’.
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The Senate passed the second part of the Bill in February 2024 following several
amendments, which were accepted by the House of Representatives, after which the Bill
received Royal Assent later that month (Commonwealth Parliament, 2024a; Fair Work
Commission, 2024b). The Fair Work Commission, after a first consultation, proposed the
terms to be included in all modern awards, which led to a second consultation in August
2024. This second consultation attracted submissions from various industries to allow for
consideration of diverse contexts. The Fair Work Commission, however, indicated that it
would only make guidelines on the operation of the right to disconnect after having dealt
with some disputes. Also relevant, the Fair Work Amendment Bill 2024, passed in May
2024, removes the potential for criminal penalties (Commonwealth Parliament, 2024b).

The Bill defines the right to disconnect as: ‘generally allowing an employee to refuse
contact or attempted contact from their employer (or from a third party where the contact
or attempted contact relates to their work) outside the employee’s working hours’. (p40).
The Bill specifies that five elements can be used to decide if refusal is unreasonable (p41):

(a) the reason for the contact or attempted contact;

(b) how the contact or attempted contact is made and the level of disruption the contact or
attempted contact causes the employee;

(c) the extent to which the employee is compensated [...]

(d) the nature of the employee’s role and the employee’s level of responsibility;

(e) the employee’s personal circumstances (including family or caring responsibilities).

The ACTU argues that clauses included in modern awards must offer detailed guidance.
Their draft model clause requires employers to minimise contact with employees outside
of work hours and outlines the conditions under which contact is considered reasonable.
They call for a clause that orders employers to take ‘all reasonably practicable steps’ to
avoid contacting employees when they are off duty. Reasonableness is based on the
purpose of contact and whether the employee is compensated (Workplace Express,
2024b). Conversely, business groups argue for a minimalist approach, criticising the
ACTU recommendations for exceeding legislative requirements and creating unneces-
sary employer burdens (Workplace Express, 2024a).

Australia, a late adopter?

France was the first country to regulate the right to disconnect, introducing its legislation
in 2017, followed by Italy. Many jurisdictions have followed as illustrated in Table 1 (see
Borges, 2023; Golding, 2023). However, earlier endeavours included a first cross-sectoral
agreement in 2013 in France (Borges, 2023) or company agreements in Germany as early
as 2012 for Volkswagen and BMW (Hesselberth, 2018). Developments that introduce a
right to disconnect are also on the cards in California (USA), Austria, the Netherlands
and Denmark (Corcoran and Krudewagen, 2024).

Not all jurisdictions have chosen similar pathways. For example, there are differences
in the scope of coverage, where all employees could be covered in some countries and only
teleworkers or employees of companies of a minimum size could be covered in others.
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Table |. Introduction of the right to disconnect globally.

Date Jurisdictions

2017 France and ltaly

2018 Belgium and Spain

2020 Chile and EU agreement

2021 EU (Parliament Directive Proposal), Argentina, Luxembourg, Mexico, Russian Federation,
Slovakia, Ireland, Slovakia, Portugal and Greece

2022 Ontario (Canada), Peru, Colombia

2024 Australia

There are also differences in terms of establishing a concrete right for workers, and coun-
tries that merely mandate negotiations concerning a right to disconnect. Finally, specific
enforcement measures and penalties can be included, or not.

A polarised debate

The implementation of the right to disconnect in Australia, despite its adoption in other
countries, has sparked intense debate. To gain a sense of the key arguments, we con-
ducted a Leximancer text mining analysis of media coverage (see methods in
Appendix). Text mining involves identifying concepts and themes in large unstructured
data sets by analysing words and their semantic relations. Taking a birds-eye view of the
heatmap, we can see five themes: work, changes, people, productivity and cost (cf.
Figure 2). It is interesting to see that productivity is discussed more frequently in texts
than the impact of the right to disconnect on people’s (working) lives. Both ‘productivity’
and ‘cost’ signal that the debates focus on the financial and economic implications of the
right to disconnect, which are parts of the debate that are juxtaposed with the impact on
people’s (working) lives, as shown by the distance between the themes on the heat map.
We now turn to a closer examination of the concepts displayed within the themes.
Work: At the core of the coverage, we find concepts that revolve around work and
those who perform it. The Bill’s potential impact on work was discussed, particularly
regarding hours, pay and the right to disconnect. Flexibility emerged as a key area of
concern, which tellingly sits at the thematic nexus of ‘work’, ‘productivity’ and
‘people’, with debate focused how the right to disconnect might negatively impact flexi-
bility. Inflexibility can result from employees not only answering but also from increased
bureaucracy caused by the introduction of policies and procedures. For instance, the
Business Council of Australia chief executive said: ‘everyone deserves to be able to
switch off at home, though it’s really important to get the balance right here given
people are now wanting more flexibility and to work different hours in different ways’
(The Australian — 10 February 2024). The chair of the Productivity Commission stated
that ‘if we are going to move away from flexibility, there needs to be a very strong
policy rationale for doing so’ (The Australian Financial Review — 13 February 2024),
while the Australian Chamber of Commerce and Industry chief executive called the
right to disconnect ‘the antithesis of flexibility’ (The Australian — 16 December 2023).
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Figure 2. A heatmap of the public debate on the right to disconnect.

The role of employers in ensuring fair treatment of employees and compliance with the
right to disconnect was also a recurring topic: ‘Workers will obtain the legal right to
ignore phone calls and emails made by their employers outside of working hours. The
company would be able to be penalised if contact is deemed unreasonable and initiated
on unpaid time’ (The Australian — 13 February 2024). Similarly: ‘The idea that an
employer could be imprisoned for calling a worker after Spm would be comical were
it not a cold, stark reality’ (23 February 2024).
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Changes: The Bill’s proposed changes and their potential impact on employment rela-
tions were also at the heart of the media reporting, focusing on how the right to disconnect
may reshape workplaces in Australia. A commentator in The Australian stated that ““the
right to disconnect” hinges on the seductive narrative of restoring the work-life balance
supposedly disrupted by the pressure of modern life. Work is scapegoated as the problem,
as an unnecessary burden and a source of stress, rather than the key to personal fulfilment
and shared prosperity’. (12 February 2024). Opposition Leader Dutton vowed to ‘roll
back the reform, standing with business groups that say the laws are unnecessarily pro-
hibitive’ (The Age — 18 February 2024). Such commentary reveals the ideological prop-
erties of the debate. Media articles also included numerous comments from the
Government. Workplace Relations Minister Burke said that ‘[a]t one level, it is interest-
ing that this is even controversial. At its core, all we are saying is that you are meant to be
paid when you are working in Australia’ (The Age — 14 February 2024).

The supposed possibility of the right to disconnect to alter the dynamics between
employees and employers came to the foreground, with business representatives lament-
ing the top-down approach of the Bill: ‘If you’re a large corporate, it’s something you can
write into an EBA? and if you’re a small business, it's something you can agree with your
staff. It’s not something that needs to be prescribed in legislation, and the risk is, by doing
that it becomes heavy-handed’ (The Sydney Morning Herald — 17 February 2024).
Workplace silk® Jeffrey Phillips SC said that the right to disconnect provisions was
‘silly’ and ‘unworkable’ for the legal industry (The Australian — 19 February 2024).
University of Adelaide professor Andrew Stewart conveys a contrary view in The
Australian Financial Review, stating that the right to disconnect provisions should
operate ‘as a general principle and then worked through the award system® on an
industry-by-industry basis to determine any exemptions; for example, for emergency
workers’ (3 February 2024).

Productivity: The media coverage also extensively discussed expected economic
impact. Specifically, discussions arose around whether the provisions would support or
hinder productivity growth. A commentator in The Australian Financial Review stated
that ‘the hyper-politicised creation of another source of conflict between employers
and employees in an already conflict-based workplace framework underscores how dis-
engaged the political debate is from the cooperative and bargaining-based IR agenda
that’s needed to boost productivity’ (12 February 2024). Conversely, Greens Senator
Barbara Pocock argued that the right to disconnect will ‘contribute to improvements in
mental health and work-family balance, and increase productivity’ (The Australian
Financial Review — 8 February 2024). Discussions also covered how to balance the
needs of employers and employees, in terms of (dis)connecting from work. A
comment in The Canberra Times describes how the right to disconnect may be able to
create a level playing field: ‘“The greatest productivity is possible where there is flexibility
for workers, not just for businesses’. (29 February 2024). While a majority of Australian
Financial Review readers believe that workers have a right to decline unreasonable after-
hours calls, indeed more than 70 per cent of 512 readers polled said they supported the
changes, more than a third of readers said that the right to disconnect laws will harm prod-
uctivity (20 February 2024).
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People: The impact of the right to disconnect on people’s (working) lives was also
discussed, although tellingly the heatmap shows that this theme was less often topic of
debate compared to the impact on productivity. Articles delved into how the right to dis-
connect could positively affect well-being: ‘Unpaid overtime is ubiquitous, has untold
financial, physical, mental and social costs, and demands urgent action through a right
to disconnect’ (The Canberra Times — 4 February 2024). This included discussions
around work-life balance and the increasing use of technology: ‘technology that once
might have promised freedom and a shorter working week has now, for so many
workers, created a tether to the workplace in their phones and laptops, extending the
length of the working week without being paid’ (The Australian — 10 February 2024).
The Leximancer analysis highlighted the impact on a specific group of workers: teachers.
An opinion piece in The Age reads: ‘If we want better wellbeing and mental health to
underpin better teacher retention rates in schools, we might shift our attention from the
people who genuinely care about teacher retention, their principals, to the people
doing the undermining. In short, it is parents who need to back off. Principals and tea-
chers are already mostly reasonable’. (10 February 2024). The job specific elements of
the right to disconnect are also remarked on in The Age, where the Commonwealth
Bank of Australia chief executive stated: ‘Customers expect our services, or many of
them are available, at all times, and we expect to be able to think through some of the
reasonableness of, and requirements on, different roles’. (18 February 2024).

Cost: Media articles also focused on potential costs for the Australian businesses and
the broader economy. The Council of Small Business Organisations Australia said the
right to disconnect provisions may ‘create significant confusion for small businesses,
exacerbate the cost of compliance and doing business and have flow-on impacts on the
costs of goods and services’ (The Australian — 5 February 2024). On the other hand, it
was stated that ‘the cost of mental health workers’ compensation claims tend to be
much higher than claims due to other work-related injuries or conditions’ which is
‘why the right to disconnect is so important’ (The Australian — 28 February 2024).
The debate around the economic impact of the right to disconnect was a recurring
theme. A commentator in The Australian notes that the right to disconnect will ‘slow
Australia’s transition to being a stronger, more productive and prosperous nation’ (13
February 2024). Similarly, in The Australian Financial Review, it is remarked that ‘we
will see more businesses fail as higher costs start to outstrip revenue growth. The right
to disconnect, talk of a four-day week and the entrenched working-from-home trend in
Australia has caused the re-emergence of an island economy mentality’ (1 April 2024).

The heated debate around the right to disconnect is unsurprising, as discussion about
industrial relations reforms in Australia often play out in this way. Overall, there is
acknowledgement of the impact of technology-enabled flexible work arrangements on
well-being, work-life balance, productivity and costs. This aligns well with the model
derived from the literature (Figure 1). However, there is no agreement on the pathway
forward: do we need a prescriptive top-down approach, or can we let employers and
employees figure this out? It also appears that those aiming to incite opposition against
the right to disconnect often employ hyperbolic language. Opponents argue that the
right to disconnect will result in more vexed and combative workplace relations, a
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reduction in flexible work, productivity losses and increased costs affecting businesses
and the economy. They argue that impeding employers from contacting staff outside
of work hours is not on par with expectations in the modern economy, and that if
matters of connectivity need to be addressed, this is best done at the workplace level.
Conversely, proponents of the right to disconnect provisions argue that employees
should be allowed to disconnect from work and that the provisions introduced into the
Fair Work Act will help employees to demarcate their work from their personal life by
introducing guard rails that employers must respect, thus balancing the power disparity
in the relationship between employers and employees.

Discussion

The debate in Australia in the lead up to the introduction of the right to disconnect reveals
some common ground on the necessity to deal with hyperconnectivity as a result of
technology-enabled flexible work arrangements. However, the divergence manifests in
the favoured pathway. This debate is also apparent in the literature, which discusses
the advantages and limitations of diverse top-down legislative or self-regulatory path-
ways experienced overseas. Lessons can thus be drawn from early adopters.
Specifically, academic literature and lessons learnt from early adopters are useful for
Australia to prepare for the implementation phase. The nascent literature on the right
to disconnect discusses diverse implementation pathways, whether legislative or self-
regulatory. Miiller (2020: 3) highlights that European countries have chosen four distinct
pathways in relation to the right to disconnect:

- ‘balanced promote-protect’ approach: specific legislation introducing a legal frame-
work for the right to disconnect (Belgium, France, Italy and Spain);

- ‘promoting’ approach: legislation on the use of telework, with provisions identifying
its potential advantages but not its potential disadvantages (Czechia, Lithuania, Poland
and Portugal);

- ‘general’ regulatory approach: only general legislation regulating the use of tele/
remote work (Austria, Bulgaria, Estonia, Germany, Greece, Croatia, Hungary,
Luxembourg, Malta, the Netherlands, Romania, Slovenia and Slovakia);

- no specific legislation governing tele- or remote working (Cyprus, Denmark,
Finland, Ireland, Latvia and Sweden).

Pucheta and Ribeiro Costa (2022) specify that some countries consider the right to dis-
connect a ‘fundamental right’ while other countries do not. In cases where no specific
legislation is implemented, Fairbairn (2019) indicates that the right to disconnect can
be implemented through workplace policies and culture, or collective agreements. A
key question in the literature that echoes the debate in Australia is whether specific legis-
lation is needed. Golding summarises the core of the argument: ‘The right could be for-
mulated as an express contractual term. Modern awards and the National Employment
Standards could be varied to include it. However, these options depend on direct inter-
vention at the workplace level, or by Parliament. Instead, the common law could be
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instrumental in recognising it as a term implied by law’ (2023: 728). There seems to be a
consensus that, in most cases, a top-down approach is preferable and leads to better out-
comes for workers (Borges, 2023; Golding, 2023; Lerouge and Trujillo, 2022;
Williamson and Pearce, 2022). Indeed, due to the acceleration of technology-enabled
flexible work, a safeguard is needed so that ‘employees cannot be punished or suffer
the scorn of their employer or supervisor if they refuse to respond to an email or a tele-
phone call outside of their working hours’ (Lerouge and Trujillo, 2022: 452).
Importantly, regulatory traditions should be considered. For example, Germany has a
strong self-regulatory model (Von Bergen et al., 2019) and was one of the world’s first
countries to introduce a self-regulatory approach to a right to disconnect, five years
before France’s top-down approach.

To advance the debate about the importance of legislation, a first insight comes from
France. Similar to the Australian approach, a court needs to decide whether the right to
disconnect has been breached and on the possible penalty. There are no electronic records
of the decisions made by the French lower courts. However, higher courts’ decisions (the
Cour d’ Appel and Cour de Cassation) are available. Eight decisions® were made by such
courts since the law was implemented®. One decision was about a trade union contesting
the internal procedure put forward by a company without sufficient consultation. The
seven other decisions related to individuals included not only the right to disconnect
but also other rights such as unpaid work (4), unpaid leave, on-call allowances (3),
unfair dismissal (3), bullying (2), safety and lack of good faith in the application of the
contract. This shows that the right to disconnect operates as a ‘companion right’, used
in combination with other rights. It also suggests that legislation on the right to disconnect
is useful since it offers supplementary avenues for employees to claim compensation.

There is little evidence on the impact of right to disconnect legislation. Weber and
Adascalitei’s (Eurofound, 2023) study is an exception. The authors conducted a survey
of employees and HR managers of companies in Belgium, France, Italy and Spain.
After five years, only 45% of workers reported that a right to disconnect policy is in
place in their workplace, and only 50% of these were aware of actions for implementa-
tion. Policies had a limited impact on the likelihood of workers being contacted outside of
working hours or working extra hours. However, the study notes a substantial positive
impact on:

- Employees being compensated when they work extra hours due to contact,
- Their level of autonomy and flexibility,

- Work-life balance,

- Overall positive impact of the right to disconnect policy.

This provides early evidence of the impact of company policies, which can contribute to a
positive outcome of technology-enabled flexible work arrangements. However, the low
level of implementation also suggests that the legislative approach in these four EU coun-
tries was in itself not sufficient. Indeed, in all four countries, the legislation was only
imposing inclusion of a clause in the bargaining agreements with no immediate sanctions.
In Italy, the regulation is weaker and limited to individual negotiations with employees
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with ‘smart working contracts’. These early findings suggest that a stronger top-down
legislative approach, such as the one adopted in Australia, is more likely to yield positive
outcomes for employees and employers, hopefully leading to a broader adoption and
implementation of company policies.

Another early finding is the importance of implementation, beyond the adoption of
policies (Borges, 2023). The right to disconnect requires a review of existing workplace
policies and practices to ensure compliance and foster a supportive environment
(Eurofound, 2023; Lerouge and Trujillo Pons, 2022). Employers should audit current
practices, create policies relating to out-of-hours communications if these do not exist
and engage in consultations with employees to address expectations. The development
of clear policies and unambiguous practices is crucial to create a shared understanding
between employees and employers and to avoid potential disputes (Hopkins, 2024).
This can help to create a better structured and justified approach to (ignoring) after-hours
work demands. Of essence is the recognition of the idiosyncrasies of flexible work
arrangements; they are industry-, organisation- and individual-specific (Brodie, 2023;
Pellerin et al., 2023; Secunda, 2019; Von Bergen et al., 2019).

Accordingly, successful implementation must go beyond prescriptive measures.
Useful actions include automated settings so that communication is only delivered
during work hours, or automatic deletion of emails during holidays (Eurofound, 2023).
These can help mitigate the pressure on workers to respond immediately and can help
to maintain boundaries. However, one of the key issues to be addressed is a culture of
overconnection and its seemingly inescapable nature (Hesselberth, 2018). Weber and
Adascalitei conclude: ‘Company-level evidence shows that the implementation of a
right to disconnect policy on its own is insufficient to bring about cultural change in
the workplace; the policy must be accompanied by awareness raising, training and effect-
ive measures to limit out-of-hours connection in ways that are tailored to specific work
environments’ (Eurofound, 2023: 2). Thus, a cultural shift is needed, spurred by a
mixture of top-down legislative approaches, incentivised self-regulation and dialogue
between employees and employers.

Conclusion

The introduction of the right to disconnect in Australia marks a significant step in addres-
sing the complexities of technology-enabled flexible work arrangements. This develop-
ment is rooted in the need to balance the benefits of flexibility with the risks of
hyperconnectivity. As this paper shows, the Australian context reflects a broader
global trend where the boundaries between work and personal life have become
blurred, necessitating clear policies and cultural shifts in workplaces. While the right
to disconnect offers a promising framework for safeguarding employees’ personal
time, its success depends on careful implementation. Lessons from early adopters
suggest that a top-down legislative approach, complemented by industry-specific guide-
lines and proactive workplace policies, can foster a more balanced and productive work
environment. However, legislation alone is not sufficient; a concerted effort to change the
workplace culture is crucial. This includes raising awareness, providing training and
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implementing practical measures that respect employees’ right to disconnect, tailored to
the specific needs of different sectors and roles. A promising frame of analysis for further
research is offered by Williamson and Pearce, who argue that ‘the conception and regu-
lation of working from home is shifting from an individual flexibility, to a ‘collective
flexibility’ available to a wide array of workers, collectively negotiated and governed
by increased regulation’ (2022: 461). Future research could test and advance the
model proposed in this paper, assess the impact of different legislative approaches and
their interaction with diverse enforcement mechanisms and conduct studies on the
right to disconnect in work settings. Additionally, analysing decisions by the Fair
Work Commission and further analysing decisions by overseas courts and tribunals on
the right to disconnect can also offer further insights into its practical implications and
enforcement.
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Notes

1. The Fair Work Commission published a draft ‘Employee Right to Disconnect’ clause, which has
been amended for specific awards in particular industries following consultation with industry
groups and unions. Notably, exceptions include when employees are on standby, are being noti-
fied of work requirements or when the contact follows usual arrangements, such as emergency
roster changes.

2. An Enterprise Bargaining Agreement (EBA) is a collective agreement negotiated between
employers and employees (often represented by a union) at the enterprise level.

3. A “Workplace Silk’ is a term used in Australia to describe a barrister specialising in employment
and industrial law who has been appointed as Senior Counsel (SC) or King’s Counsel (KC).

4. The Australian award system is a framework that sets out the minimum terms and conditions of

employment for various industries and occupations.

. Doctrine.fr database consulted on 6 July 2024.

6. Interestingly, a decision in 2018 against the company Rentokil to pay 60,000 € in damages was
not based on the right to disconnect as reported by the ABC (https:/www.abc.net.au/news/2021-
04-06/right-to-disconnect-gives-workers-their-lives-back/100040424) and other media, but
rather on the relevant collective agreements regarding payment of on-call periods (https:/
www.courdecassation.fr/decision/5fca88d09f4b457a507de6a9).

W



Josserand and Boersma 717

References

Australian Bureau of Statistics (2023) Working from home remains popular but less than in 2021 |
Australian Bureau of Statistics. Available at: https:/www.abs.gov.au/media-centre/media-
releases/working-home-remains-popular-less-2021 (accessed 25 June 2024).

Australian Council of Trade Unions (2023) Working from home charter. Available at: https:/www.
actu.org.au/wp-content/uploads/2023/06/medial449328d59-working-from-home-charter-2.pdf
(accessed 18 July 2024).

Avogaro M (2018) Right to disconnect: French and Italian proposals for a global issue. Law
Journal of Social and Labor Relations 4(3): 110-129.

Becker WJ, Belkin LY, Conroy SA, et al. (2021) Killing me softly: Organizational e-mail monitor-
ing expectations’ impact on employee and significant other well-being. Journal of Management
47(4): 1024-1052.

Borges IV (2023) R2d: The right to disconnect from work. In: Moura Vicente D, De Vasconcelos
Casimiro S and Chen C (eds) The Legal Challenges of the Fourth Industrial Revolution. Law,
Governance and Technology Series. Cham: Springer International Publishing, pp.249-296.

Brodie W (2023) The right to disconnect. Independent Education 53(1): 16-17.

Chernyak-Hai L, Fein EC, Skinner N, et al. (2021) Unpaid professional work at home and work-life
interference among employees with care responsibilities. The Journal of Psychology 155(3):
356-374.

Commonwealth Parliament (2024a) Fair Work Amendment Bill 2024. Available at: https:/parlinfo.
aph.gov.au/parlInfo/search/display/display.w3p;query=Id%3 A %?22legislation %2Fbillhome%
2Fr7155%22 (accessed 16 August 2024).

Commonwealth Parliament (2024b) Fair Work Legislation Amendment (Closing Loopholes) Bill
2023. Available at: https:/www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_
Search_Results/Result?bld=r7072 (accessed 25 June 2024).

Corcoran E and Krudewagen U (2024) A look at global employee disconnect laws for US counsel.
Available at: https:/www.dlapiper.com/en-au/insights/publications/2024/04/a-look-at-global-
employee-disconnect-laws-for-us-counsel (accessed 23 July 2024).

Eurofound (2023) Right to Disconnect: Implementation and Impact at Company Level.
Publications Office of the European Union.

European Law Institute (2023) Guiding principles on implementing workers’ right to disconnect.
European Law Institute, Vienna. Available at: https:/orbilu.uni.lu/handle/10993/57118
(accessed 12 June 2024).

Fairbairn J (2019) The right to disconnect: The darker side of mis-managed flexible working
arrangements. In: Employment law conference, 2019.

Fair Work Commission (2024a) Variation of modern awards to include a right to disconnect | Fair
Work Commission. Available at: https://www.fwc.gov.au/hearings-decisions/major-cases/
variation-modern-awards-include-right-disconnect (accessed 25 June 2024).

Fair Work Commission (2024b) The Closing Loopholes Acts — what’s changing | Fair Work
Commission. Available at: https:/www.fwc.gov.au/about-us/closing-loopholes-acts-whats-
changing (accessed 25 June 2024).

Ghosheh N (2022) Experiéncias internacionais de teletrabalho. Lisboa. Available at: https:/www.
ilo.org/media/99041 (accessed 19 July 2024).

Golding G (2023) The right to disconnect in Australia: Creating space for a new term implied by
law. University of New South Wales Law Journal 46(2): 728-757.

Gurney M (2017) Andrew Bolt and the discourse of ‘scepticism’ in the Australian climate change debate:
A ‘distant reading’ approach using Leximancer. Global Media Journal Australia 11(2): 1-15.



718 Journal of Industrial Relations 66(5)

Hesselberth P (2018) Discourses on disconnectivity and the right to disconnect. New Media &
Society 20(5): 1994-2010.

Hopkins J (2024) Managing the right to disconnect — a scoping review. Sustainability 16(12): 1-14.

Kaine S and Boersma M (2018) Women, work and industrial relations in Australia in 2017. Journal
of Industrial Relations 60(3): 317-336.

Katsabian T (2021) It’s the end of working time as we know it: New challenges to the concept of
working time in the digital reality. McGill Law Journal 65(3): 379—419.

Lerouge L and Trujillo Pons F (2022) Contribution to the study on the ‘right to disconnect’ from
work. Are France and Spain examples for other countries and EU law? European Labour Law
Journal 13(3): 450-465.

Marcum T, Cameron EA and Versweyveld L (2018) Never off the clock: The legal implications of
employees’ after hours work. Labor Law Journal 69(2): 73-82.

Mathies C and Burford M (2011) Customer service understanding: Gender differences of frontline
employees. Managing Service Quality: An International Journal 21(6): 636—648.

Miernicka I (2024) The right to disconnect as a tool to tackle inequalities resulting from remote
working. In: Addabbo T, Ales E, Curzi Y, et al. (eds) Work Beyond the Pandemic: Towards
a Human-Centred Recovery. Cham: Springer Nature Switzerland, pp.133-149.

Miiller K (2020) The right to disconnect. European Parliamentary Research Service. Available at:
https:/www_.telepolis.pl/images/2021/01/EPRS_BRI2020642847_EN.pdf (accessed 12 June 2024).

Pellerin S, Ollier-Malaterre A, Kossek EE, et al. (2023) The right to disconnect. Stanford Social
Innovation Review, Winter. Stanford, United States: Stanford Social Innovation Review,
Stanford University.

Productivity Commission (2021) Working from home - research paper. Available at: https:/www.
pc.gov.au/research/completed/working-from-home/working-from-home.pdf.

Pucheta M and Ribeiro Costa AC (2022) Going beyond the right to disconnect in a flexible world:
Light and shadows in the Portuguese reform. Industrial Law Journal 51(4): 967-984.

Secunda PM (2019) The employee right to disconnect. Notre Dame Journal of International &
Comparative Law 9(1): 1-39.

Smith AE and Humphreys MS (2006) Evaluation of unsupervised semantic mapping of natural lan-
guage with Leximancer concept mapping. Behavior Research Methods 38(2): 262-279.

Timellini C (2020) Disconnection: A right in a phase of progressive definition. In: Wratny J and
Ludera-Ruszel A (eds) New Forms of Employment: Current Problems and Future Challenges.
Wiesbaden: Springer Fachmedien, pp.119-136.

Uni Global Union (2020) Legislating a right to disconnect. Available at: https:/www.snfia.it/wp-
content/uploads/UNI-PM_Right-to-Disconnect_EN.pdf (accessed 12 June 2024).

Vaghefi I, Lapointe L and Boudreau-Pinsonneault C (2017) A typology of user liability to IT addic-
tion. Information Systems Journal 27(2): 125-169.

Von Bergen CW, Bressler MS and Proctor TL (2019) On the grid 24/7/365 and the right to discon-
nect. Employee Relations Law Journal 45(2): 3-20.

Williamson S and Pearce A (2022) COVID-normal workplaces: Should working from home be a
‘collective flexibility’? Journal of Industrial Relations 64(3): 461-473.

Workplace Express (2024a) ACTU draft RtD clause extends too far: AiG. Available at: https:/
www.workplaceexpress.com.au/nl06_news_selected.php?act=2&nav=10&selkey=63495
(accessed 25 June 2024).

Workplace Express (2024b) Jettison employers’ ‘minimalist’ disconnect model: ACTU. Available
at: https:/www.workplaceexpress.com.au/nl06_news_selected.php?selkey=63489 (accessed
25 June 2024).



Josserand and Boersma 719

Wright CF (2024) Smartphones mean we’re always available to our bosses. ‘Right to disconnect’
laws are a necessary fix. Available at: http:/theconversation.com/smartphones-mean-were-
always-available-to-our-bosses-right-to-disconnect-laws-are-a-necessary-fix-222738 (accessed
17 July 2024).

Biographical notes

Emmanuel Josserand is a Professor of Management at EMLV Paris, and an Adjunct Fellow at the
Institute for Sustainable Futures at the University of Technology Sydney. His research focuses on
innovation and its impact with a special interest on environmental and social sustainability.
Emmanuel has managed many projects of applied and fundamental research. He has a strong inter-
national publication track record with more than 150 publications, including books and peer-
reviewed journal articles. He also has extensive experience in consulting as an independent
adviser or in partnership with several consulting firms in Paris and Switzerland.

Martijn Boersma is an Associate Professor in the Discipline of Work and Organisational Studies at
the University of Sydney Business School. His research focuses on the intersection of business and
society, specifically on the environmental and social responsibilities of business. Prior to joining the
University of Sydney, he worked at the University of Notre Dame Australia and the University of
Technology Sydney.

Appendix: Research methodology

Text mining involves identifying concepts and themes in unstructured data by analysing
words within documents. Machine-based concept identification is recognised for its reli-
ability and reproducibility. Leximancer software uses a Bayesian learning algorithm to
identify frequently used concepts and their relationships, facilitating the examination
of both individual concepts and groups of related concepts that form themes (Mathies
and Burford, 2011). Leximancer is useful for analysing data in articles concerning a
certain topic, particularly when a topic is contested or controversial (Gurney, 2017).

Themes and concepts are automatically generated and reflect the most frequent and
semantically connected concepts within the corpus. Leximancer displays themes in a
heat map, with the thematic importance indicated by colour: cooler colours such as
purple and blue signify lesser importance, while warmer colours like red indicate
greater importance. The clustering of themes is also relevant. A theme cluster consists
of themes that frequently co-occur in the text data, whereas themes that occur less fre-
quently or in different contexts are placed in separate clusters. The distance between con-
cepts on the map reflects their semantic relationship, with closely related concepts
mapped near each other (Smith and Humphreys, 2006). By organising themes into clus-
ters, Leximancer helps identify themes, illustrating their connections and resulting in a
‘map of meaning’ that shows the relationships and importance of concepts and themes.
This provides an overview of the relationships, helping researchers identify patterns
and trends (Kaine and Boersma, 2018).

The Factiva database was used to search for news articles on the ‘right to disconnect’.
The search covered the period from 4 September 2023 (the day that the Federal
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Government introduced the Fair Work Legislation Amendment in the House of
Representatives) to 12 June 2024 (when the Leximancer analysis was conducted). It is
important to note that while the introduction of the Bill, its readings and amendments
and passing of both Houses all occurred within this time bracket, the debate around
the implementation of the right to disconnect provisions continues. The search targeted
major news and business sources in Australia, yielding 380 articles from 23 sources.



